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ADVERTISEMENT. 

TO explain and render the Law concerning 
Simony better known and more generally 
underftood^ than it is at prefent, is the Defign 

' of compiling the following Sheets j which are 
intended to contain not only all the Cafes cited 
by the learned Judges, the Right Reverend and 
learned Prelates, and the noble and learned 
Lords, who fpoke in the very important Caufc 
of the Bifliop of London and Lewis Djsney 
FryTCHE, Efq. but alfo many other Cafes, found 
in the Reporters and other Authors. The Cafes 
of the Plaintiff and Defendant in Error, in that 
great Caufc, are inferted at large, accurately 
and Word for Word as they w^reS^rinted and 
delivered to the House of PeersV: and the 
Editor has endeavoured to collet', and arrange 

. all the Materials of this Treatife 'impartially, 
and to the beft of his Judgment and Abilities. 
Ho^ far he has focceeded in this Attempt muft 
be fubmitted to every intelligent Reader, who, 
no doubt, will fufpend his Judgment till after 
Pcrufja. 
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Jn page 17, line 19 from the top, for 9 C«r. i. read 
5 dr. I ^ -In page 5 2, line 7 from the top, after 

Chief Baron Siynner, infipt Mr. Baron P/rry«.— — In page 
44, fecond line after Crap, /or tht w^r^//— refignation of 
a benefice, rtad^ rcfignation of a perfon prefentcd to ^ 
benefice* 
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CHAP. I. 

Definition^ and oatb of Simony^ and by what autboriiy 
ibis oatb is adminijired. 

SIMONY iVthe corrupt prefcntation of any one to a Black. Comi 
an ccclcfiaftical benefice for money^ gift, or reward. ^^^^ 
It is fo called from the refemblance it is faid to bear 
to the fin of Simon Magus^ though the purchafing of holy 
orders feems to approach nearer to his ofPence. It was 
by the common law a very grievous crimen and is fo 
much the more odious, becaufe, as Sir Edw. Coke 
obferves (3/^. 156), it is ever accompanied with per- 
jury; for the preientee is fworn to have committed no 
Simony. However it is not an offence puniihable in a 
criminal way at the common law (Moor ^64.) ', it being 
thought fufficient to leave the clerk to ecclefiaftical 
cenfures; but as thefe did not afFe£t the fimoniacal 
patron, nor were efficacious enough to repel the notorious 
praAiee of the thing, divers ads of parliament have been 
jnade to reftrain it by means of civil forfeitures; which 
the modern prevailing ufage, with regard to fpiritual pre- 
ferments, calls aloud to be put in execution. 
■. Simony is a contract either with the patron to prefent, 
or with the ordinary to inftitute; and if it be neither of 
them, it is not Simony at common law. Simoniacus is the 
perfon who makes fuch promife; and he is made in- 
-capable to take any other benefice; hut Jimoniace promotus 
is where a friend of a man not knowing it, gives money 
to the patron or ordinary, to prefent, or inttitute. Per 
Doderidge juftice. 2 Roll. Rep. 465. Mich. 22 Jac. i. 
B. R. in the cafe of Wilfon v. Bradjhaw 

In Cro. Eliz. 788. Simony is defined to be. Voluntas^ 
fivi dejiderium imendi vel vtndendi fpiritualia^ vel fpirituali^ 
ius adhanntia. 

B Lord 
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Lord Coke, in 3 Injl. 153, fays, that Simony is <fe- 
fcribid by the aft 31 f/Zz. c. 6. 

What is or what is not Simony now depends on the 
flat, of 31 Eiiz. c,6. which did not adopt all the wild 
notions of the canon law; but has defined it to be 
a corrupt agreement to prefcnt. Per chief juftice De 
Greyy in the cafe of Barret and another againft Glubb 

and another, 2 Black. Rep, 1052. For the a£l 31 Eliz. 

€.6. See the next chapter, 

Prefentation is t\o profit to the patron, hut pre- emnience^ 
and the profits are to the parfon ; for if the patron takes 
the profits, it is Simony. Br. iffucs Ret. pi. 21. cites 
24 £.3. 29. 
Cinon4oofthc Yo avoid the deteftable fin of Simony, becaufe buying 
ononsmadcin ^nd felling of fpiritual and ecclefiaftica! funflions, 
^* oiEcers, promotions, dignities and livings is execrable 

before God ; therefore the archbifhop and all and every 
bifhop or bifliops or any other perfon or perfons having 
authority to admit, inftitute, collate, inftal, or to confirm 
the eleftion of any archbifhop, bifhop or other perfon 
or perfons, to any fpiritual or ecclefiaftical function, 
dignity, promotion, title, office, jurifdiftion, place or 
benefice with cure or without cure, or to any ecclefiaftical 
living whatfoever, (hall before every fuch admiffion, in- 
ftitution, collation, inftallation or confirmation of eleftion 
refpeftively, minifter to every perfon hereafter to be 
admitted, inftituted, collated, inftalled or confirmed in er 
to any archbifhoprick, biflioprick or other fpiritual or 
ecclefiaflical funftion, dignity, promotion, title, office, 
jurifdiftion, place or benefice with cure or without cure, 
or in or to any ecclefiaflical living whatfoever, this oath 
in manner and form following, the fame to be taken by 
every one whom it concerneth, in his own perfon, and 
e»thof Simony, not by a proflor : " I N.N. do fwear, that I have made 
** no fimoniacal payment, contrail or promife, diredly 
** or indirectly, by myfelf, or by any other to my 
*' knowledge or with my confcnt, to any perfon or per- 
•* fens whatfoever, for or concerning the procuring and 
•* obtaining of this ecclefiaflical dignity, place, prefer- 
•* ment, office, or living" [rcfpedively and particularly 
naming the fame, whercunto he is to be admitted, in- 
ftituted, collated, inftalled, or confirmed], ** nor will 

at any time hereafter perform or fatisfy any fuch kind 

of payment, contraft or promife made by any other 

without my knowledge or confent : So help me God 

thio' Jcfus Chrifl," 

Thf 
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The canons of 1603 were made by the bifliops in Authority of the 
convocation aflembled by virtue of the king's writ, and canons in 1603. 

confirmed by his charter under the great leal; and ^^"°'^'P'^®5^« 

the Icing's confent to a canon, in n cccUfiaJiicaj makes 
it a law to bind the clergy, but not the laiiy. Per lord 
Hardwicke in the cafe of Mlddleton v. Croft. 

The authority of the convocation of 1603, and many 
points of ecclefiaftical jurifdiftion, are eftabliflied by this 

determination of the court of king's bench. Sir 

^An Strangt reports only the opinion of the court; 
which is more fully and circumftantially reported in 
Cunningharn's reports of cafes in lord Hardwicke^ time; 
wherein are alfo inferted the arguments of the civilians 
and counfel on both fides, but not in Sir John Strange^ 



CHAP. II. 

OfSimof^ by the canon and common law% the Stat. 31 
Eliz.. c. 6. concerning it ; and the erroneous opinions 
cf chief jufiict Holt and fever al other judges in faying 
that the word Simony is not in that Act. 

AS by the purchafe of ecclefiaftical benefices worthy 
and learned men may be kept out of the church, 
and a door may, to the great fcandal of religion and pre* 
}udice of morality, be opened to perfons by no means 
qualified to difcharge the duties of the facred fundion, 
it is of the utmoft confequence to fociety that it be pre- 
vented.- With a view to this, SW Simon Deggiid^ys^ that 
by foRie gimral canons a perfon fimoniacally promoted 
is puniihed by deprivation, and a Simoniack, by depri- 
vation and perpetual difability, not only as to the church 
ht was prefented to upon a fimoniacal contract, but alfo 
to all others. Deg. part i, r. 3. 

la I In/i. ij. b. a corrupt bargain, for a benefice, is 
faid to be fo deteftable in the eye of the common law, 
chat a plaintiff in quare impedit could not before the 
ftatute of Weflm. 2. recover damages for the lofs of his 
prefentation ; it being ccnfidered as a thing of no value. 
And in i Inft. S9. it is faid, that a guardian in focage 
could not prefent to an advowfon in right of his heir; 
becaufe, as he could take nothing for the prefentation, he 
^ould not bring it to account. 

B % In 
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In the cafe of Mackalkr^ v. Todderick^ Cro. Car. 361J 
It is faid, per Curiam, that Simony was an offence at 
common law, before the flat, of 31 Eiiz. c. 6. ^ 

In IVinchcomb v. Pullejion^ Hob. 167, it is laid 
down, that a bond upon a fimoniacal contradl is againft 
law, becaufe it is given upon a contract ex turpi caufa^ and 
contra boms mores y nay that it is as void as an u furious 
bond, which if an executor pay, he is guilty of a 
devajiavit. 

In Carth. 252. Bartlett v. Vinor^ fuch bond is faid to 
to be void, as being agkinft law, although it be not fo de- 
clared by the ftatute. 

Other authorities might be added; but thefe are fuf- 
ficient to fhew, that a corrupt bargain for prefenting to a 
benefice is an offence at the common law. 

But as neither the confideraiion of the greatnefs of the 
ofFcnce of Simony, nor the provifion made againft it by 
the canon or common law, was fufficient to put a ftop to 
this offence, it was at length prohibited under very fevere 
penalties, by the following adl: 

Stat. 31 Eliz. [J. O. 1589] cap. 6. Intitled " an a£l; 
" againit abufes in eledion of fcholars, and prefentation 
to benefices. 

Note, the 3 firft feftionsof this aft, and the ^r^j^^r part 
of the 4th, relate to the eleftion of fellows, fcholars, ^c* 
into colleges, ^c. But at the end of the 4th fe£lion are 
the following words : " And for the avoiding of Simony 

and corruption in prefentations, collations and do- 
nations, of and to benefices, dignities, prebends, 
and other livings and promotions ecclefiaftical, and 
^^ in admiiGons^ inftitutions and inductions to the 
»* fame:" 
The pfnalty for 5. Be it further enadled by the authority aforefaid, that 
beneficrorfot '^ ^^^ pcrfon.or pcrfons, bodies politick and corporate, 
b»-inii pr'efcnt- ffiall or do at any time after the end of forty days next after 
«d for reward, jhe end of this feffion of parliament, for any fum of 
ntr. 51 . ^Q^gy^ reward, gift, profit or benefit, direftly or in- 
directly, or for, or by reafon of any promife, agreement, 
grant, bond, covenant, or other affurance, of or for any 
lum of money, reward, gift, proiic or benefit whatfoever, 
diieftly or indirectly, prejfent or collate any perfon to any 
benefice with cure of fouls, dignity, prebend or living 
ecclefiaftical, or give or beftow the fame, for or in refpeft 
©f any fuch corrupt caufe or confideration, that then every 
fuch prefentation, collation, gift and beftowing, and every 

ad« 
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idmiffion, inftitution, invefliture, and indudi'on there- 
upon^ fhall be utterly void, fruftrate, and of none effcA 
in law : (2) And that it (hall and may be lawful to and 3 LeT,337, 
for the queen's majefty, her heirs and fuccelfors, to pre- 
fcnt, cdllate unto, or give or beftow every fuch benefice, 
dignity, prebend and living ecclefiaftical for that one 
time or turn only, (3) and that all and every perf6n or 
perfons, bodies politick and corporate, that from thence- 
forth fhall give or take any fuch fum of money, reward, 
gift, or benefit, diredly or indireftly, or that fliall take 
or make any fuch promife, grant, bond, covenant, or 
other aflurance, fhall forfeit and lofe the double value of 
one year's profit of every fuch benefice, dignity, prebend 
and living ecclefiaftical ; (4) and the perfon fo corruptly 
taking, procuring^ feeking or accepting any fuch benefice, 
dignity, prebend, or living, fliall thereupon, and from 
thenceforth, be adjudged a difabled perfon in law, to have 
or enjoy the fame benefice, dignity, prebend or living 
ecclefiaftical. 

6. And be it further enafled, that if any perfon fliall The penalty for 
at any time after forty days next after the end of this J^iittTn^'^oV 
feffion of parliament, for any fum of money, reward, tor bcing'pre- 
gift, profit or commodity whatfoever, diredlly or indireft- ^""t'd ^^ « t^e- 
ly (other than for ufual and lawful fees), or for, or by ?;/^,"Jl!d*! '"'"* 
reafon of any promife, agreement, grant, covenant, bond, a RoI. 465. 
or other afliirance, of or for any fum of money, reward; ^^°' ^^' ^4a- 
gift, profit or benefit whatfoever, diredlly or indfre6tly, CrrcanV'-Q^' 
admit, inftitute, inftal, indu£t, invefi: or place any perfon 
in, or to any benefice with cure of fouls, dignity^ prebend, 
or other living ecclefiaftical j that then every fuch perfon, fo 
offending, fliall forfeit and lofe the double value of one 

i rear's profit of every fuch benefice, dignity, prebend and 
iving ecclefiaftical J (2) and that thereiij5on immedi- 
ately from and after the invefting, inftallation or indudion 
thereof had, the fame benefice, dignity, prebend, and 
livings ecclefiaftical, fliall be eftfoons meerly void ; (3) 
And that the patron or perfon to whom the advowfon, 
gift, prefentation or collation fliall by law appertain, fliall 
and may, by virtue of this ad, prefent or collate unto 
give and difpofe of the fame benefice, dignity, prebend, 
or living ecclefiaftical, in fuch fort, to all intents and 
purpofes, as if the party fo admitted, inftituted, inftalied, 
invefted, indu£led or placed, had been, or were naturally 
dead, 

7. Provided always, that no title to confer or prefent No title t© con- 
ky lapfe^ fliall accrue upon any voidance mentioned in /ftcJfixmowhs 

£ 3 this after notice. 
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The penalty for 
corrupr refign- 
ing or exchang- 
ing of a bene- 
fice with cure 



Penahie? m- 
fliOed by the 
c^c'.eiiafVical kw 
be not take 9 
away by this 
lUtute. 



The penalty 
for giving or 
talcing of re- 
wards to oiake 
mnifters, or to 
give licence to 
preach. 



this z&y but after fix months next after notice given of 
fuch voidance, by the ordinary to the patron. 

8, And be it further enaSed by the authority aforefaid, 
that if any incumbent of any benefice with cure of fouls, 
after the end of the faid forty days, do, or (hall corruptly 
refign or exchange the fame, or corruptly take for, or 
in refpcA of the refigning or exchanging of the fame, 
dire£tly or indiredly, any penfion, fum of money, or 
benefit whatfoever ; that then as well the giver, as th9 
taker of any fuch penfion, fum of money, or other benefit 
corruptly, Ihall lofe double the value of the fum fo given, 
taken or had; (2) the one moiety as well thereof, as of 
tjie forfeiture of double value of one year's profit before 
mentioned, to be to the queen's majefty, her heirs and 
fucccffors, and the other moiety to him or them that will 
fue for the fame, by a&ion of debt, bill or information, 
in any of her majefty's courts of record, in which no 
cflbin, proteflion or wager of law or privilege (ball be 
admitted or allowed. 

9. Provided always, that this aft, or any thing herein 
contained, fhall not in any wife extend to take away or 
refirain any punifhment, pain or penalty limited, pre- 
fcribed or infli£led by the laws ecclefiaftical, for any the 
ofi^ences before in this a£l mentioned, but that the fame 
fball remain in forte, and may be put in due execution, 
as it might be before the making of this ad; this a£t, or 
any thing therein contained to the contrary thereof, in any 
wife notwithf^anding. 

10. Provided further, and be it enabled by the authority 
aforefaid, that if any perfon or per fons whatfoever, ihall 
or do, at any time after the end of this felfion of parlia- 
ment, receive or take any money, fee, reward, or any 
other profit, diredly or indiredlly, or (ball take any pro- 
mife, agreement, covenant, bond, or other aflurance, te 
receive or have any money, fee, reward, or any other 
profit, diredlly or indiredly, either to him or themfelves, 
or to any other of their or any of their friends (all 
ordinary and lawful fees only excepted), for, or to procure 
the ordaining or making of any minifter or minlAer^i, 
or giving of any orders, or licence or licences to preach j 
that then every perfpn and perfons, fo offending, foall foi 
every fuch offence forfeit and lofe the fum of fort) 
pounds of lawful money of England-^ (2) and the party fc 
corruptly ordained or made minifter, or taking orders. 
ihkli forfeit and lofe the fum often poundis: ^3) And i\ 
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at any time within feveh years next after fuch corrupt 

tntring into the miniftry, or receiving of orders, he (hall 

accept or take any benefice, living, or promotion eccle- 

iiaftical, that then immediately from and after the 

indudion, inverting, or inftallation thereof, or thereinto 

had, the fame benefice, living, and promotion ecclefiafli- 

cal, fhall be eftfoons meerly void ; (4) and that the 

patron or perfon to whom the advowfon, gift, prefenta- 

tion, or collation (hail by. law appertain, fliall and may,* 

by virtue of this a6l, prefent or collate unto, give and 

difpofe of the fame benefice, living, or promotion eccle- 

fiaftical, in fuch fort, to all intents and purpofes, as if the 

party fo induded, inverted or inrtalled, had been, or were 

naturally dead ; any law, ordinance, qualificacion or dif- 

penfation to the contrary notwithrtanding; (5) the one Who {hall have 

moiety of all which forfeitures ihall be to our fo- the forfeiturci, 

vereign lady the queen, her heirs and fuccefTors, and ^.J'^^ *' 

the other moiety to him or them that will fue for the 

fame, by adlion of debt, bill, plaint, or information, in 

any of her majefty's courts of record, in which no eflbin, 

proteSion, privilege, or wager of law, fhall be admitted 

or allowed. Coke Lit. 120. a. 

It is remarkable that many learned judges have faid Erroneoui 
that the word Simony is not mentioned in the faid ad of X^-udgcI/S^^^ 
31 Eliz, cap. 6. as appears from the five following au- 
thorities : ly?. Note, that in this rtatute there is^no 
word of Simony ; for by that means the common law 
would have been judge what (hould have been Simony^ 
and what not. Noy 25, in cafe of PFinchcombi v, PuUfton^ 

Mich. 15 *Jac. I. A. D. 1617. 2^. The rtatute of 

purpofe forbears to ufe the word Simony^ for avoiding nice 
conrtrudion of that word in the civil law j and therefore 
the makers of the a£l fet down plainly the words of the 
ftatute, that if any be promoted for money, i^c. fo that it 
is not material from whom the money comes, per Tan^ 
fields Ch. B. Lane 103. 8 Jac, A. D. 1610. in the Exche^^ 
quer^ in cafe of Kitchin v. Calvert : 3^. Simony is an. 

offence by the canon law, of which the common law 
takes no notice to punifli it; for there is not a word of 
Simony in the ftatute of Eliz, but of buying and felling : 
And the canons of 1603 make Simony a great offence; 
and to thofe canons the clergy are fubjedl, though fome 
queftion has been made as to the canons of 1640. per 
holt^ Ch. J. Ld. Raym. Rep. 449. ATich. 10 IVill. 3. 
B.fliop of St. David's V. Lucy. 1 he common law 

B 4 takes 
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takes no notice of any Simony but what the Aatute men- 
tion?, which has not defined Simony in fuch a manner as 
to fay what ftiall be Simony, and what not, by thefpiri- 

tual law. 12 Mod. 238. in S. C. It was urged, that 

in pleading a man to be a Simonift, it is neceflary to fhew 
fome particular aft of Simony, to which Holt^ Ch. J. 
agreed, becaufe the word Simony is not in the aft, and 
therefore it is neceflary to (hew, ^c. to bring the perfon 
luithin the aft. Comb. 108. Pafch. 1. fF ii M. B. R^ 
in cafe of Betts v. Lowe. 

But the word Simony is in the aft at the end of fee, 4, 
(See p. 4.) and for avoiding of Simony^ &c. Perhaps lord 
Holt^ who was chief juftice in king ff^ Hi am* s time ^ was led 
into this error by reading JVi/s and i^2«^'s reports, which 
were publilhcd in 1656, 1657, ^"^ 1669. 



CHAP. III. 

Commentaries^ and determinations upon Stat. 3 1 Eliz. 
€• 6, from Lord Coke, and other reporters. 

Before tbi8 ^^y Ik Corrupt patron was not in danger of fuffering by 

S'n^wifA^cr- Jl\- any law or canon before this aft was made ; for 

jng; and perfon his right could not be taken away by a mere canon not 

coming in by confirmed by parliament ; and before this law was made, 

jilSy7c?rivr ^he incumbent that came in by Simony held the living, 

ad. until he was legally and judicially deprived by fentence of 

the ecclefiaftical court, from which he often efcaped for 

want of fuch proof as the fpiritual law required. But 

this ftatute flrikes at the root, and makes as well the pre- 

fentation, as the admiflion, inftitution and induftion, void. 

So that if this ftatute had not given the prefentation to 

the crown, the true patron might have prefentcd a new 

clerk ; or in his default the church would have lapfed. 

Sir Simon Degge^ p. i. c. 5. Hob, 167, 

But by this adt the corrupt patron does not only lofe the 
prefjpntation to the king pro hac vice^ but alfo two years 
value of the church ; not according to the valuation in 
the king's books in the firft-fruit office, but according to 
tbe true and utmoft annual value of the church. 3 

/;7/?. 154. 

But if one that has no right to prefent fhall, by means 

of a corrupt and fimoniacal agreement prefent a clerk, who 

is by his prefentation admitted, inftituted, and induft^d 

2 into 
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into a church j yet this (hall not iptitlc the king to pre- 
fent ; for though the a£l of parliament makes all void, 
yet an ufurper cannot forfeit the light of another in 
whom there is no fault. 3 Injl. 153. 

Far or by reafon of any promife* See page 4, feS. 5. J 
Promife of money to procure a perfon to be made reftor 
of a void redory, isfimoniacal, and againft law. Jo. 341 • 
Pafch, 10 Car. I, B. R. Totteridge s. MackalUy. Cro^ 
Car, 361. 5. C. 

Shall he utterly void. See p. 4, feft. 5.] It was refolved Prefenutiwi «•• 
fer tot Cur. that if any fliall take money, fee, reward, or IJ^J^Uio'lJeribi 
other profit for any prefentation to a benefice with cure, prefented knowt 
though in truth he who is prefented be not knowing of it^ nothing ©f it. 
yet the prefentation, admiffion, and indu£lion, are void by 
the exprefs words of the ftatute of 31 Eliz. c. 6. and the 
king fhall have the prefentation hac vice; for the ftatute 
intends to infli£l punifhment upon the patron as upon the au-^ 
thor of the corruption, by the lofs of bis prefentation, and 
upon the incumbent who came in by fuch a corrupt pa- 
tron, by the lofs of his incumbency, though he never ,, 
knew of it ; but if the prefentee be not cognizant of the 
corruption, then he (hall not be within the claufe of dif- 
ability. And fo it was refolved by all the juftices in 
FleetJIreet, Mich. 8 Jac. 12 Rep, 100 in the cafe of Dr. 
Hutchinfon. And fays the ftatute is. very well penned 
againft the avarice of corrupt patrons. 5. PL 3 In/i. 154, 
and fays it was refolved, Mich. 13 Jac. I. '*' 

Be adjudged a difabled perfon in law. See p. 5, fe£^. 5.] 
It was refolved, that the king could not difpenfe with this 
difability by a non ohflante ; for when an a£t of parlia- 
ment is made that difableth any perfon, or maketh any 
thing void or tortious for the good of the church, or 
commonwealth, in this law all the king's fubjeds hav^e 
an^intereft, and therefore the king cannot difpenfe there- 
with no more than he can with the common law: but 
where a ftatute prohibitethany thing upon a penalty, and 
gives a penalty to the king, or to the king and informer^ 
there the king may difpenfe with the penalty, and the di- 
vcrfity is warranted by our books. 3 Inji. 154. 

Be it further enaSied. &c. Seep. $^ fe^. 6.] The rea- 
fon of this claufe (for I was of this parliament, fays Lord 
Coke J and obferved the proceedings therein) was to avoid 
hafty and precipitate admii&ons, inftitutions, ijc. to the 
prejudice of them that had right toprefent^ by putting 

thcQi 
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them to a quare impedit^ and no fuch hafte or precipi- 
tation is ufed, but for reward, £5*^. as it is to be prefumed. 
There are two great enemies to juftice and right, viz. 
frecipitatio ^ morofa cun^atio. And although the church 
iS'fuU by the inftitution, i^c. againft all but the king, yet 
the church becometh not void by this branch of this a£l, 
until after induction. 3 Z^^* 155* 

And that the patron^ &c. Jhall and may prefent. See p. 5. 
fcS. 6] This is intended of the rightful patron, or of 
him that hath right to prefent. 3 Inji. 155. 

Simony, fays Lord Coke^ in the cafe of Sir TVilUam 
Boyery againft the high commiffion court, upon a prohi- 
bition, is worfe than felony $ it is an enormous crime, if 
money be paid to prefent one to a benefice, though it be 
not paid to the patron, nor had the patron any knowledge 
of it, yet the incumbent (hall by this, be deprived of his 
benefice, and the patron alfo, pro hac vice^ fhall lofe his 
prefentation. 2 Bulji. 182. 

Where the incumbent made a fimoniacal agreement with 
the wife or friend of the patron, and the patron knows 
not thereof, and the incumbent is prefented thereto by 
means of the fimoniacal agreement fo made, he is with- 
in the flat. 31 Eli%. and the king may prefent. Cro. J. 
385. pL 16. pir Coie, Ch. J. Mtch. 13 Jac. J. B.R. 
The King v. The Bi(bop of Norwich^ CoUj and Sakir. 

Error to rcverfe a judgment in quare impedit, where the 
king had recovered upon a title of Simony. The agree- 
ment was, that a friend of the deck fhould give /. S* fo 
much money to procure him to be prefented, and that he 
was prefented fecundum agreamentum prad. The error 
ailigned was, that neither the patron nor clerk knew of 
any thing given. Biit per Cur* he ^2ls Jimoniace promotus^ 
and the prefentation y^f^^/z^/^z/i agreamentum prad* is a good 
averment of a fimoniacal promotion. And the judgment 
was aflSrmed. Sid- 329. pi 10. Pafch. igC^r. 2. B, R. 
The King v. Trujfel. In this cafe was cited Dr. Duxon^s 
cafe, and that he had enjoyed the church of St. Clement*s 
more than 20 years under fuch title from the King, the 
prefentee of the patron being oufled, becaufe a friend had 
given money to the page of the earl of Exeter to procure 
it for him, and yet neither the lord nor the parfon knew 
any thing of it. ihid. 

The intent of the ftatute was to eradicate all manner of 
Simonies ; and therefore the words are not, if any give 
money to be prefenttd^ but they are^ if any prefeat for 

money. 
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money. Pn barpn BromUy. Lam lOO in cafe of Kiichim 
V. Calvirt. HiL 8 Jac. i. 

In quart impedit the plaintiff declared that /. 5. was if moncr agmel 
fcifed of the advowfon in fee, and prefented fV. and tobegi»ento 
granted the next avoidance to C. B. and that the church |^|[''siio«^ 
became void by the death of ff^. and then fets forth the 
ftatute of 31 Eliz. of Simony; and that the church be- 
ing fo void, it was corruptly agreed between^, a friend of 
C. i3. and one r. but in the behalf of C. B. that he 
fliould prefent Hide^ and that T. (hould pay to R. 20 1. 
per annum for fix years, if Hide (hould fo long live ; and 
that purfuant to this agreement T. became bound to R. in 
200 1 conditioned for the payment of 20I. per dnnum^ as a- 
forefaid, which bond was to the ufeof C B. who prefently 
thereupon prefented Hide^ who was inftituted, l^c, which 
by virtue of that ftatute was void, and fo it belonged to 
the king to prefent, ^c. The defendant ///V/, the now 
incumbent, with TLprotefianda to the agreement, and bond^ 
pleaded that he had no notice of the agreement at the 
time of the prefentation, nor before : To this plea the at- 
torney general demurred ; C. B. with a protejiando to the 
agreement and bond, pleaded that the prefentation was 
made freely, and traverfed the corrupt agreement, upon 
which they were at iffue. Upon demurrer it was re- 
folved, pertH. Cur. that the notice is not material, becaufe 
in fuch cafes it is very difficult to be proved, and the pa« 
tron may truft a friend, as here he did, to make the agree- 
ment, and before notice thereof given to htm may prefent 
upon aifurance, by certain figns made between theip, inti- 
mating that fuch agreement is perfe£ted, and gave judg- 
ment accordingly, but ajit ixecuti§ till the iffue be tried. 
%Lw. Sijj 338. Muh. 4 fV. Sc M. C. B. The King v. 
The Bifiiop of Norwich^ Hidgy and Bought on. 

Prohibition upon demurrer. The cafe was ; that one Iftheinaitii* 
Br9ugbt$ny feifed in fee of the advowfon of Marby^ the J^"^'a"**^|, 
church being void, Thomas Baker contracted before the the patron with 
pardon 39 Eliz* with Broughton for this avoidance, who out theincum- 
for I Sol. granted it to Thomas Baker ^ who, by colour of lS*ge^t^i•sTli^ 
that grant, prefented Walter Baker his brother (now ny. ' 
platntiiF) who was admitted, inftituted and inducted 
thereto; and after his indudion, and before the pardon, ^*^«'^* ^"^ 
Thomas Baker acquainted the plaintiff", what he paid for '^"** 
that avoidance, requiring him to have confideration 
thereof. Aad^aftcr the pardon of 39 Eliz. (Valter Baker 
was fued in the fpiriiual court, before the high commif- 
fioners^ for Simony \ and (the proof there being no more 

than 
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than as before is (hewn) he was fentenced, that this was 
Simony : and that Walter Baker was as an intruder, and 
his admiilion, and inftitution utterly void, and as if he 
never had been parfon ; for fo is their courfe there, when 
one is deprived as Simoniacus : and thereupon he 
brought the prohibition, comprifing all this matter, and 
the pardon, and that he was not a perfon excepted. The 
defendant pleaded the aft of prime Eliz. which gives au- 
thority to the high commiilioners, and the fentence before 
them, and prayed a confultation; but mifpleaded the z& 
in the date, viz, 25 January for 23 January^ &c. and 
it was thereupon demurred. Firft, it was moved, that 
this prefentation was not by Simony ; for although the 
contrafl was iimoniacal for the avoidance, yet it was a 
mere void grant ; for, the church being void, the avoid- 
ance cannot be granted, becaufe it is a thing in adion 
(quodfuit concejfum) then when he prefents, he gains it by 
ufurpation ; and the prefentee is in, by that prefent- 
ment, by ufurpation, and not by the fimoniacal contra6^. 
Secondly, although this be Simony in the-prefenter, yet 
this acquainting of the prefentee therewith, after the in- 
duction, makes it not to be any Simony in him ; but he 
is quaji acceffory thereto ; which oft'encc is not excepted 
in the pardon, although Simony itfelf be excepted : And 
the expofition of a pardon belongs to the common law, 
and not to the fpiritual court. And in 27 Eltz. in this 
court, in the cafe of one Pox^ who was deprived, during 
the parliament, for incontinency, before the pardon, and 
another admitted, inftituted, and indu£led \ and after- 
wards the pardon difcharged the offence, it was adjudged, 
that this deprivation, and the others admiflion alfo, were 
both of them utterly void. Wherefore, ^c. But all 
' the court held, that the prohibition lay not; for as to 
the firft, although the prefentee comes in quaji per ufurpa- 
tion ; yet becaufe it is by means of a fimoniacal contrad, 
which is the caufe thereof (for otherwife it is to be in- 
tended, that he would not have permitted that prefent- 
ment) it was held, that it was as well Simony, as if the 
grant had not been void. And as to the fecond, they 
held it to be Simony ; for there are not any accefTaries in 
Simony, but all are principals therein, as well as in tref- 
pafs : And it appertains to the fpiritual court to deter- 
mine it, and not to this court to meddle therewith; and 
when the fpiritual court hath fo fentenced it, this court 
ought to give credence thereto, and ought not to difpute, 
whether ic be error, or not ; for this court cannot take 

coxia-* 
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conufance of their proceedings, whether they be lawful^ 
or not: which is the reafon, that in this court, it fuf- 
ficeth to plead a fentence out of the fpiritual court, briefly^ 
without (hewing the manner thereof, or of their proceed* 
ings. And, as the cafe is in the Lord Dyer^ if the fpiri- 
tual court will certify the fpecial matter, upon a certifi- 
cate ef matrimony, or baftardy, or the like, it is not 
good: But they ought to certify precifely the one way, 
or other; for this court cannot adjudge of that fpecial 
matter, but it appertains to their law to determine it. 
And although it were faid, That, in the fpiritual courts 
they ought not to have intermeddled, to devcft the free- 
hold, which is in the incumbent after the indu(^ion| 
true it is, they (hould not meddle to alter the free-hold ; 
but tbey meddled only with his manner of obtaining his 
prefentment, which, by confeqtience, devefted the free- 
hold from him, by tne diffolution of hiseftate, when his 
admiiHon, and inftitution is avoided. And, as to tht 
mifrecital of the flatute, it is not material, becaufe it i$ 
in barr, and the prohibition itfclf lies not. And they all 
held, that it was Simony in the incumbent, although he 
were not privy thereto at the firft j and Simony was de- 
fined to be, vluntas^ ftve defider'ium emendi^ "uel Vindendi fpi-* 
ritualiaj vel fpiritualibus adharentia. And War burton laid. 
That, if one be prefented by Simony, and he, who is 
prefented, is party, or privy to the Simony, he fliall be 
deprived, and always difabled to take any other benefice: 
But, if he be prefented by Simony between twoftrangers, 
whereto he is not privy, he is deprivable, by reafon of 
the corruption, but not difabled to take any oiher ; 
and that is the rule of the civil law. Wherefore they 
all, after feveral arguments, agreed. That the prohibition 
lay not: And confultation was awarded. 

Note, no confultation awarded upon the roll. Cro, 
Eliz. 788. Mich, 42 and 43 EUz. 

Information. The church in the tower of Londcn be- Donative ar* 
ing a donative of the king, became void by refignation, within the 
and the defendant agreed with J. S. to give him 20 1, if e^j',"/'' ^'* 
he could procure a prefen cation, iffc» for him from the 
king, which he did accordingly, and the defendant was 
inducted ; it was infifted, that this being a donative, is 
not within the flat. 31 Eliz, becaufe that mentions only 
where one comes in by Simony by prefentment cr collation: 
fed non allocatur '^ becaufe it is within equal mifchief. 
Then it was objeded, that this could not be within the ' 

fiatute; 
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ftatute.; becaufe the king being donor, it cannot bt in-« 
tended that he prefented for Simony, and that the patroa 
iball lofe his prefentation for that time, and therefore 
ihall not extend to any of the king's donations : ftd non 
allocatur. For Simony may be between ftrangers, with- 
out 'the privity of the incumbent or patron. And rule 
was given to enter judgment for the plaintiff. Cr#. Carm 
330, 331. fL 15. Mich. 9 Car. i. B.R. Bawdcrock v. 
MackalUr. 

Note, in this cafe is another error (fcc^. 7.) in faying, 
that the Stat, mentions only Simony by prefentment or colla^ 
tionj whereas the words are Simony and corruption in prefen-* 
tationsy collationsy and donations, &c. See^. 4. fi&. 4. 



CHAP- IV. 

Cafes adjudged at law, and in equity , refpeSling genc^ 
ral and Ipccial bonds of rejignation. 

Bond of refignation is a bond given by the perfon in« 

tended to be prefented to a benefice with condition 

to refign the fame, and is fpicial or general : The condi- 
tion of a fpecial one is to refign the benefice in favour of 
fome certain perfon, as a fon, kinfman or friend of the 
patron, when be (hall be capable of taking the fame. 
By a general bond, the incumbent is bound to refign, on 
the requefi of the patron. 
Bona to pt^ In debt upon bond conditioned to pay 100 1 at Michael-' 

B^Mtionof\ ^^^'f defendant pleads the money was to be paid for re* 
beocfice, good, fignotton of a benefice with intent that another ihould be 
OwburjrT. Gr«- prefented, and (hewed that the patron, obligor, and obli- 
^^^ gee were parties to the agreement, and demands judg- 

ment, becaufe it was upon a contract of Simony which 
is againft law. The plaintiff demurred, and adjudged 
for the plaintiff, becaufe Simony is not againjl our laWj and 
nojucb contract §r obligation is made void by any^atute in our 
laWy nor is it averrable that the money is for other caufe than 
the obligation exprejfes. Mo. 564. pl.'ydg. Pafch. 49 
Eliz. C. B. 
Thif cafeienied Powel jufticc denied this cafe of Oldbury v. Gregory to 

to be law be law, and cited a cafe where, in an adlion on fuch a bond, 

Cb«nwy J«oW defendant brought a bill in Chancery againft the plaintiff, 
coYe^ of the AA^ becaufe the plaintiff could not give a good account 
conBderation of of the couft of thc taking fuch boAd> the court granted 

loch a bond. ^ a 

4. « 
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ft perpetual injundlion. 12 MqJ. 505. Pa/cb. 13 ^f. 3. in 
C B. Anon. 

Debt upon an obllgatiom of 1000 marks conditioned. Bondtorefign 
Whereas the obligee had procured from queen Elizabeth^ uon" fon ftouU 
letters of prefentation to the church of Stretham, and was be capable, Uw 
to prefent^Zrtfwr^wf^, intending, when his (on Johnes (hould ["^' J^^no^* 
be capable, to procure another prefentation of him to the *^'**^ 
faid church, if the faid obligor within three months af- 
ter requeft, upon his prefentation, admifHon, inftitution 
and indu6tion to the faid church, (houldrefign his benefice 
abfolutely : That then the obligation (hall be void. The 
defendant pleads, that he was not requefted : And iflue 
joined thereupon and found for the plaintiff. And moved 
in arrcft of judgment.' i. That it appears, by the con- 
dttion of the bond, to be a fimoniacal contract, and 
agatnft law; and therefore the obligation void : Sed non 
allocatur 'j for there doth not any Simony appear upon 
the condition ; and fuch a condition is good enough and 
lawful: Wherefore it was adjudged for the plaintiff;. 
Afterwards a writ of error was brought upon this judge* 
ment in Xht Exchequer Chamber ^ and the principal error 
infifted upon, was, that this condition is againft law 5 
for it appears upon the condition entered, that it was for 
Simony; which makes the obligation void. But all the 
judges of Common Bench and barons of the Exchequer held, 
that the obligation and condition are good enough ; for a 
man may bind himf«lf to refign and it is not unlawful, 
but may be upon good and valuable reafons, without any 
colour of Simony; as to be obliged to refign, if he take 
another benefice ; or if he be non-refident for the fpace 
of fo many months ; or, as this cafe is, to refign upon 
requeft, if the patron will prefent his fon thereto, when 
he (hould be of age capable to take it. But if it had been 
averred, that it w^s per color em Simoniij viz. If he did not 
fuffer the patron to enjoy a leafe of the glebe or tythes; 
or if he did not pay fuch a fum of money ; that had been 
Simony, and it is poffible might have made the obliga- 
tion void : But, as this cafe is, there doth not appear 
any caufe to adjudge it to be void for Simony : Where- 
fore the judgment was affirmed. Cro, Jac, 248. Tr/ff. 
SJac. I. in B. R. A. D. 1610. 

Debt upon an obligation of one thoufand marks, con- LawrcnctT. 
ditioned. Whereas he was prefcnted to the church of Sire- ^'^^^^L'lii 
thamy in the ifle of Efyj that if he refigned the benefice in the Escbc^ut 
within a month, after requeft made unto him, viz, at the Chamber, 
parfottage houfe of Siretham\ That then, ^c. The de- 
fendant 
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fe^d^nt pleads, non requijivit, and found againft him, an J 
adjudged for the plaintiff: And error thereof brought and 
aligned ; Firil, for that the plaintiff alledgeth a requeft^ 
viz. At the parfonage houfe of Strethami Whereas, it 
being the place of requeft, ought to have been alledgcd 
precifely, and not under a viz. &c. ftdnon allocatur y for 
that is the ufual courfe* Secondly, becaufe a requeft is 
alledged, and it is not fhewn, that he gave notice of the 
time of the requeft to the party; or that the party was 
prefent: fed non allocatur*^ for being alledged to be made 
unto hiin at the faid place, it is to be intended, he was 
prefent there: And being found precifely to have 
been mad e^ therein is included, that he was prefent, and 
had fufficient notice given him; otherwife they ought not 
to find the requeft* Thirdly, becaufe the ven.facviz% 
JeStretham; it not being named as a village or hamlet, 
but rather as a parifli : fed non allocatur 'y for the parfonage 
houfe of Stretham is intended to be a village: and a 
parifti and village are intended all one^ if the contrary be 
not (hewn. Fourthly, it was moved that the bond was 
made for Simony, it being to compel him to refign : fed 
non allocatur *y for it' is not Simony, but good policy to tie 
him to reftgni and if it were, it is not material : Where- 
fore the judgment was affirmed. Cro. Jac* 274. Pafcb. 9 
Jac. I. 
Bond to refign It was faid by the court upon evidence, that if the 
after 3 months pj^fj.Qj^ prefent one to the advowfon, having taken an 
Sir John Paf- obligation of the prefentee, that he Ihall relign when the 
chal V.Clark, obligee «;///, after three months warning, that is Simony 
within the 31 £//x. f. 6* Noy 22. 2r/«, 15 Jac. i. C. J?# 
rot. 2051. 

A true copy of the original record in this caufe, will 
be inferted in an APPEND I^C. 
Bondtortfigfi Debt upon an obligation conditioned. Whereas the 
upon. «q»«ft> .plaintiff intended to prefent the defendant to fuch a bene* 
ton r. Wood"^' fice, that if the defendant at any time after his admiifion^ 
inftitution, and indu6tion, at the plaintiff's requeft re* 
figned the faid benefice into the hands of the bifliop of 
-London^ that then, &ff. The defendent upon oyer of the 
condition demurred generally ; and this was argued by 
Grim/ion^ for the petitioner, and by Calthrop^ for the de- 
fendant, who fhewed, that the caufe of demurrer was, 
for that, the condition of the bond being to refign upon 
V, ... . requeft of the patron, it is Simony, and againft law; (o 

the bond void. But all the court conceived, that if the 
•plaintiff had averred, that the obligation was (nade to bind 

hiai 
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him to pay fuch a fum, or to make a leafc or othfr afl, 
which appears in itfelf to be Simony ; then upon fuch a 
plea, pcradventurc, it- might have appeared to the court 
to be Simony, and might have been a cjueftion, whether 
fuch a bond for Simony fhould be void ? Biit as it is 
pleaded by way of demurrer upon the /?)'/r of the coiuiition, 
it doth not appear, that there is ai'.y Simony ; for fuch a 
bond to caufe him to refign, may be good, and upon goxl 
reafon and difcretion required by the patron, [viz,) if he 
be nonrefidmt^ or takes a fecond benefice by a quahflca- 
fion or the like, and a precedent was (hewn, in ocla'jo 
'Jacohi^ betwixt Johfies and Lawrence^ where furh a bond 
was made to rtrfign a benefice upon requefl:, when the foa 
of yohnes came to be 24 years of age, to the in ten % that 
he might beprefentcd unto it : And it was adjudged good 
in the King's Bench^ and affirmed in a writ of error in the 
Ex*chequer Chamber. And of this opinion was all the 
court; whereupon judgment was given for the plaintiff. 
Cro. Car. 180. 9 Car. i. B. R. J. D. 1633. Hutt. S. C. 
accordingly; and fays, that upon error brought in the 
Exchequer Chamber^ the judgment was affirmed. — Jo. 
220. S. C. accordingly, and that it was affirmed in error 
upon viewing the precedent of yohnes v. Lawrence. 

Error of a judgment in C. B. in debt oh obligation con* Poik^ ofrcficna. 
ditional to refign on requed; the defendant after ^j'.-v pleads «i«n^ai»Uobe 
rcfignation, to which the plaintifFrepIies hedid not refign, d^u'^';f-..^s^, 
et hoc petit quod inquiratur^ to which the defendant demurs, B*kcr v. Wau 
bccaufc the condition is void. And 2dlv the refignation is ^"' • 
triable by certificate, and not per pais ; Winnington contra . - 
^tf defendant in the writ of error; and per curiam ^ it hatS , 
been above a dozen times adjudged, that the condition is 
good, and they alfo inclined the refignation ftiauld be 
tried per pais^ and not by certificate. But adjornatur. 
2 Keb. 446. Hil. 20 ^ 21 Car, 2. B, R. 

In debt upon bond conditioned to refign upon requcft ; The preceding 
the defendant pleads, that he did jefign according to the *f^^«^t|^V"^^^ 
condition, which was found againii him; and judg- 
ment for the plaintiff. The defendant brought a writ of 
error, becaufe it was a fimoniacal condition; but the 
judgment was affirmed, becaufe the condition is good, 
Raym. 175. ////. 21 6f 22 Car. 2. B. R. Waifon v. Baker. 
> I *Sid. 387. pL 24. S.C. but reports, that the de- 
fendant pleaded in C. B. quod refjgnavit '^ to which the 
plaintiff replied, non refignavit \ whereupon the de- 
fendant dcn)urrcd generally: And that judgment was 
given in C. 5. for the plaintiff upon this fingle 

C doubt. 
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doubt, VIZ. whether the refignation here (hall be tried 
per pais or by certificr.tc? And they held, that it (hould 
he tried per paisy and that the writ of error was brought 
hereupon in B. R, and that this was the matter infiited 
upon in the writ of error, which he himfelf argued, and 
there gives his argument, and concludes, that the caufc 
was compromifed, and the court gave no opinion in if. 
[And in Sid. there is nothing mentioned of the point of 

fimoniacal condition] 2 Keb. 446. pi, 12. Baier v. 

IVatfon^ S, C. in B. R. and reports, that the court held 
the condition good; and inclined, that the refignation 
fliould be tried p£r paisy and not by certificate. Sid 
adjornatur. 

Upon a motion to diflblvc an injunflion granted to 

, flay proceedings in an a6lion on a bond given by an 
incumbent t© this patron, that he (the incumbent) (hould 
refign on requeff, lord Keeper [North^ faid, he was not 
fatisfied, that fuch a bond was good in law : The pre- 
cedents that were in the cafe were not diredlly to the 
point, whether fuch bonds are fimoniacal or not : He 
therefore direfted that the plaintiff (hduld declare on this 
bond, and the defendant plead Simony, and after that and 
judgment at law come back to the court, i Vern. 131. 
Hil. 1682. Grab me v. Grahme, 

The defendant, patron of a church in Gloucejlerjhire^ 
took a bond from the plaintiff to refign upon requefl. 
Upon hearing the caufe, a perpetual injunction was de- 
creed againft the bond \ for the court and all fides agreed, 
that the bond was good ; yet if the patron made ufe of it 
to his own advantage, by detaining tithes^ or the like, the 
court would relieve againfl the bond ; and in this cafe the 
patron did detain his tithes from the plaintiff, whom he 
had prefentedi he in his ^n(wcr preteNtled a mddus decimandi y 
but made rio proof of it : and being patron of feveral 
other churches had taken bond from thufe he had prefented, 
and made an ill ufe of it. 2 Chan, Ca. 1-86. Mich, 2 Jac. 2. 

in Chan. Durjion v. Sands. l^ern, 411. pL 387. S. C, 

accordingly, by rcafon of the /// vfe the patron made of the 

bond, 2 Chan, Rep, 398. S,C. and adds, that upon 

the defendant's giving notice to the plaintiff to refign, the 
plaintiff did accordingly refign the rcdlory into the hands 

to of the bifliop, who refufed to accept the faid refignation, 
and ordered the plaintiff to Continue to ferve the cure; 
declaring, he would never countenance fuch unjuft 
pradlices ; but ordered his regifler to enter it as an adt of 
court, that the plaintiff bdd tendered his refignation, but 
3 t^»^ 
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tliat the hxthop had rejeded it. And that the defendant 
infiftedv that the reafon of his arrefting the plaintiff on 
the faid bond was his non*refidence and litigious carriage 
to the parifhioners. But a perpetual injundion was 

'awarded. S. C. cited Chan. Prec. 513. pi, 3 1 7. Hawkim t. 

Pafch. 17 19. in the cafe of Hawkins v. Turner. In Turner, 
which lail cafe it was agreed, that a bond given to refign 
on requeft fhould not be made ufe of to turn put the 
incumbent, unleifs for non-refidence or fome great mif- 
demeanor; nor would the ordinary accept of a refigna- Bi/hop rcfuW 
tion offered by the incumbent, without fome fuch caufe ^^ ^^^^-'^P' *^* 
fhewn; but if the patron made ufe of the bond to extort 
money from the incumbent, without fome fuch caufe ihewn, 
this court would grant an injundlion. 

JVi// J per Holt chief juftice, every contract made for simoniacal con- 
or about any matter or thing which is prohibited and traa^alwayt 
made unlawful by any ftatute, is a void contra<St, tho* g^^^j^^*^^ y-^^,^ 
the ftatute it felf doth not mention that it fhall be fQ^ 
but only infli6is a penalty on the offender, becaufe a 
penalty implies a prohibition^ tho' there are no prohibi- 
tory words in the flatute. As for inftance, in the cafe of 
Simony, the ftatute only infli6is a penalty by way of for- 
feiture, but doth not mention any avoiding of the fimonia- 
cal contrad; yet it hath been always held, that fuch 
con trafls being againft law are void. Carth. 252. Mich. 

4 rv.^ M. B. R. 

The cafe was debt upon a bond for a great fum of Bon<« for re- 
money ; the defendant pleaded, that the condition was ^* '^J'^'" ^'^^J 
for a parfon's refigning his benefice, and on demurrer, ^^^ "^^ * 
And per Powell and BlincoWy being only in court, fud* pro 
quer\ Powell: I am of opinion, that when fir ft the 
judges have held thefe bonds good, if they had forefeen 
the mifchief of them, they would have been of another Michief of fuch 
opinion; but now that opinion has prevailed, and it is bonds. Anun. 
fupportcd only by the pojftbility^ that it may be to an 
honeft intent; as that the patron may have a fon of his 
own, capable of the benefice; or that he (hould volunta- 
rily refign in cafe of non-refidence, which may rather 
argue care in the patron, than any corruption of Simony; 
but if thefe were the real motives, why (hould they not 
be fpecially expreflTed in the condition? But fuch a bond 
as this is to refign generally , it may be the parfon could 
not have the benefice without it, he is thereby tempted to 
ftrain a point rather than be without a living, and the 
common ufe of them is to have the money; and fure if 
the thing be Simony, a bond for it will be void. And 

C 2 my 
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my lord Coke's notion is not law, where he fays that fined 
the bonds are good, there (hall be no averment of Simony 
upon it [2 Bulji. 182.] 31 Jil. makes the church void, and 
gives the prtfentation to the king ; and Simony wasagainft 
law before, and fimoniacal agreements were void before that 
fiatute, tho' Simony itfelf was only puntfhed in the fpiritual 
court. And he faid the cafe of Gregory and Oldbury (See 
/). 14) was not law, Moor 641. where there is an averment 
of its being a fimoniacal contraft, and the patron and in- 
cumbent are privies to it ; and if there be any fimoniacal 
confideration, they both muft know it. And he quofed a 
cafe, where in adlion upon fuch a bond the defendant 
^ brought the plaintiff by bill into Chancery ; and becaufe 

he could not a give a good account of the caufe of taking 
fuch a bond, a perpetual injundlion was granted. But 
here we cannot fet afide this bond without a fpecial caufe 
fiiewed in pleading, which is not done. Blincow : You 
^Sgn no Simony, but put it Upon the plaintiff to flieW 
none, which he need not do, becaufe we cannot /n/^ff^/ it to 
be fuch, fince'it may be otherwife; and here is a particular 
circumflance why it fhould not be thought Simony here, 
becaufe it is in a fum much above the value of the 
benefice ; if indeed it had been for a fum of lefs value, it 
might be intended perhaps the parfon would rather pay 
it than refign. And he remembered juftice 7tt;^<f« (aid 
he had known fuch a bond held good twelve times; fo it 
would be hard to oppofe it now, there appearing no 
Simony in the condition, the defendant not averring 
any. 12 Mod. 504. in C. fi. Pafch. I'^TViL 3. Jnon. 
Court of Equiry Xhe guardian of an infant prcfcnted to a living, and" 
will "oijuffer a j^ ^ ^ j ^ ^j^ incumbent to refign within two 

f eneral bond ot , r n r % i. • • • • t • 

lefigniition to be months after rcqueft of the patron or his heirs, tt betng 
pat in fuit with- deftgned that hejhould have the living himfelf when capable. 
''iJ^'x^lilr'^^ The patron afterwards died an infant at the Univerfity, 
Milliard V. Sta- leaving two fifters his heirs, who preffed the incumbent 
pleton, xx> refign, and for not doirig it, put the bond in fuit and 

recovered judgment; and this bill was brought to be re- 
lieved againft the bond and judgme^nt. And it was proved 
in the caufe, that they had treated with the incumbent to 
fell him the perpetual advowfon ; and had faid, that if 
he would not give 700 1. for it, they would make him 
lefign. Lord Keeper faid, the proof in this cafe lies on 
the defendants part, and unlefs they make out fome good 
reafon for removing him, he (hould certainly decree 
againft the tond. Bonds for refignation have been held 
good in law. The ftatute of 31 £//%. againft Simony 

made 
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made the penalty upon the lay patron ; and he did not 
remember any cafe of refignation bonds before that fta- 
tute, and they have been allowed iince only to preferve 
the living for the patron hirnfelf, or for a child, or to 
reftrain the incumbent from non-refidence, or a vicious 
courfe of life; and if any other advantage be made there- 
of, it, will avoid the bond ; and where it is general, for 
refignation ; yet fome. fpccial rcafdn muft be fhewn to 
requipe a refignation, or he would not fufFer it to be put 
in fuit. If it fliould not be fo. Simony will be com- 
mitted without proof or puni(hment. A particular agree- 
ment muft be proved to rcfign for the benefit of a friend 
that would be prefented, and without fuch agreement 
the bond ought not to be fued, but for mifbehaviour of 
the parfon ; and here are proofs in this cafe of endeavours 
to get money out of the plaintiff, and decreed a per- 
petual injundtion againftthe bond, and fatisfaclion to be 
acknowledged upon the judgment; and the plaintiff to 
give a new bond of 200 1. penalty to refign ; but J^at 
not to be fued without leave of the court. Jhr, Eq, Ca. 
86. /►/. 3. Mich. 1701. Hilliardv. StapUton. 

The defendant, on prefenting the plaintiff to a living, Pro»fofmif- 
took a bond from him to refign, and after put it in fuit ^'^^^'^^'^ "^'^^^ 
and recovered, and levied 98 1, and the plaintifi^s bill HodgfonV 
was for relief. The defendant did not by anfwer pre- Thornton. 
tend any mifbehaviour, yet examined to feveral miihe- 
haviours. And it was urged, that thefe depofitions 
could not be read, becaufe thofe mifbehaviours were not 
in ifiue ; anJ fo inclined my Lord Keeper, but after al- 
lowed them to be read, and founded his decree upon them. 
Abr. Eq. Ca. 228. Hil. 1702. 

A refignation bond comes as near Simony as can be; Awoitky man 
for it is eafy to fecure a round fum by fuch a bond. I do bond"of refrn*. 
not approve the giving or taking it, and a worthy man tion. Swamv. 
will not give it ; per Holtj Ch. J. Comb, 394. Mich, barter. 
8 »^. 3. B.R. 

Capeiy on prefenting Pale to a living, took a bond from Court of Equty 
him to refign when the patron's nephew came of age, will not pcimit 

r 1 II- 1 r 1 Tir. I , o ' an ill ule to be 

for whom the living was dengned,. When the nephew mad.- of a honi 
was of age, inttead of requiring a refignation, it was ofrefinnation. 
agreed between them all, ih2Lt Peele fliould continue to ^^^^'^ ^" ^^^*^^* 
hold the living, paying 30 1. />^r arm. to the nephew. 
Peele makes the payment for fcven years, but refufing to 
pay any more, the patron puts the bond in fuit : and then 
Peele comes into this court for an injunction, and to have 
back his 301. per an n. On the hearing the Chancellor 

C.3 granted 
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granted the injundion, not (as he faid) upon account of 
any defeft in the bond itfelf, which he held good, but 
on account of the ill ufe that had been made of it; and as 
to the money, it being paid upon a fimoniacal contra£^, 
he left the plaintiff to go to law for it. Stran. 534. 
9 G^o. I . 
Bond of refigna- Debt on bond, conditioned to refign a benefice. And 
tion good. the court refu fed to let the defendant's counfel argue the 

Cwiifls. validity of fuch bonds, they having been fo often efta- 

bliflicd, even in a court of Equity. And alfo where the 
condition is general, and not barely to refign to a par- 
ticular perfon. Stran. 227. Mich. 6 Geo. i. 
BoncUorefi^na ^^ ^n adlion of debt upon a bond, the condition of 
livirifiupon re- which was, that the defendant (hould refign a living upon 
Windham V. J'^<iueft; the plaintiff declared, as adminiftrator with the 
Bowen. will annexed of Catharine JFyndham-^ and alledged that 

the two perfons appointed executors by her will were 
both dead. Upon demurrer to this declaration, it was 
holden to be good. And by Ryder ^ Ch. J. The coun- 
fel for the defendant did begin to argue againft the va- 
lidity of this bond 3 but as it hath been frequently hold- 
en, that a bond to refign a living upon requeft is valid, 
it was improper for the court to permit that point to be 
argued. Sayer 141. Triri, 28 Geo. 2. 1754.. 
Bondtofffignon A" aftion of debt being brought upon a bond in the 
rcqiefiiawtiii. — penalty of 5C00I. and oyer being prayed of the bcfnd, it 
aho^ndto'^refiV" ^PP"*"^^ ^^^^ ^ xtcMTA therein; that Robert Hejketh, the 
aii^ioK muft plaintiff, had prefentcd JohnGray^ the defendant, to the 
procuictheBi- vicarage of Steyning in the county of Sujfex\ and that it 
fn«onh7rc- ^^* agreed betwixt them, that the faid John (hould, with- 
fignation. in three months after the expiration of fix years, to com- 

H«ikctb V. mence from the day of the date of the bond, at the re- 
'*^* queft of the faid Robert^ his heirs, executors, admini- 

itratcrs, or afiigns, refign and deliver up the faid vicar- 
age into the hands of the proper ordinary, fo that it may 
become vacant, arfd the faid Robert^ his heirs, executors, 
adminiftrators, or affigns, may prefent anew. It like- 
wife appeared j that the condition of the bond was ; that 
if the faid 'John (hall, within three months after the 
expiration of fix years, to commence from the day of the 
date of the bond, at the requeft of the faid Robert^ his 
heirs, executors, adminiftrators, or affigns, refign and 
deliver up the faid vicarage into the hands of the proper 
ordinary, whereby it may become vacant, and the faid 
Robert^ his heir*, executors, adminiftrators, or afiigns 
may prefent anew, then the obligation to be void. 

The 
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The defendant pleaded ; that he did, within three months 
after the expiration of the fix years mentioned in the con- 
dition of the bond, at the requcft of the faid Robert^ offer 
to refign and deliver up into the hands of Matthias^ Lord 
Bifbop of Chicheftery who was the proper ordinary, the 
faid vicarage, for the faid ordinary to accept the fame, 
whereby the faid vicarage might become vacant, and 
the faid Robnt might prefent anew; and that the 
faid ordinary did then refufe, and from thenceforth 
hitherto had refufed to accept fuch refignation. Upoit 
a demurrer to this plea, it was holden to be bad ; be- 
caufe hlf'is not therein averred, that the Bifhop accepted 
the refignation. And by Ryder^ Ch. J. — The defend- 
ant, by undertaking to refign, fo that the vicarage may 
become vacant, and the plaintiff may prefent anew, has 
undertaken for the Bifcop's acceptance of a refignation ; 
which, according to what is laid down in Fane% cafe, 
Cro. yac. 198. is neceffary to the completion of a refig- 
nation. Several cafes have been cited, in which it has 
been holden ; that if a third perfon, who is a truftee for 
the obligee, refufe to do an a£i, for the doing of which 
the obligor has undertaken, the penalty of the bond is 
faved ; and in order to bring the prefent cafe within the 
reafon of thofe cafes, it has been faid ; that the Biftiop 
IS to be confidered as a truftee for the obligee. If the 
Bifhop were a truftee for the obligee, it would be in the 
obligee's power to compel him to accept a refignation ; 
it being always in the power of a ceftui que trujl to com- 
pel his truftee to execute the truft : But it is not, in 
the prefent cafe, in the power of the obligee to do this ; ' 
and confequently, the Bifliop is not to be confidered as 
a truftee for the obligee. We are of opinion, that the 
Bifhop is, in the prefent cafe, a ftranger to the obligee ; 
and if this be fo, it was incumbent upon the obligor to 
procure his acceptance of a refignation. In i Roll, Abr. 
452. 5 Rep. 23. and i Sound. 216. it is laid down; 
that if the obligor undertake for the aft of a third per- 
fon, who is a ftranger to the obligee, it is incumbent 
upon the obligor to procure the aft to be done; unlefs 
there were at the time of entering into the bond an im- 
poflibility of doing the aft, or unlefs the doing thereof 
has been fince rendered impoffible by the aft of God, 
or by theaft of law. Sayer 185. Hil. 28 Geo. 2. 1755. 
B.R. 

Debt upon a bond. Upon oyer of the condition it ap- Another report 
peared that the obligor had been prefentcd to the living of/*»« preceding 

C4 of**^'- 
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of Staining by the obligee, and hs^d agreed to deliver it up 
into the hands of the ordinary, within three months after 
the expiration of five years, at the requeft of the plaintiff 
his heirs or affign?, or upon proper notice in writing, fo 
that a new prefentation might be made. And after this 
recital of the agreement, the condition was, that if the 
defendant did deliver up into the hands oPthe ordinary, the 
faid living, fo as that the fame might become void, theii the 
obligation to be void. The defendant pleaded,Uhat he did 
offer torefign abfoluiely theliving, and thathe delivered the 
refignationtothe ordinary that he might accept the fame and 
the plaintiff make a new prefentation, but that the<)rdinary 
Tt^wk^ to accept it. He pleaded further, that the agreement 
was corrupt j and that the bond was taken to keep the 
defendant in awe, and therefore alfo corrupt and void. 
. Ryder ^ Ch.* J. delivered the refolution of the court : The 
averring in the plea, that the agreement was corrupt, will 
not make it fa; but it fhould be fet forth, what fort of 
corruption, that the court may judge whether fimoniacal 
or not. As to the point whether a general bond of rc- 
fignation is good, we are all of opinion, it is. It was 
determined in the cafe of Lord Carlijle and Peek, But 
every fimoniacal contract is void, where it is fecured only 
by promife. Othcrwiie it is when % bond is given for 
the perform rince of fuch a contrad^, when th£ condition 
doth not exprefs the agreement, but is only a condition 
for p;i\:ment of money, bccaufc we cannot go out of the 
wri(t( n Ci»ndition to vacate the obligation, and alfo becaufe 
a fpccidity does not want a confideration to fupport it, as 
a promiic dtr^r.din^ only upon fimple contrlad: does. It 
has been objtdted, that thtfe kind of bonds, when the 
contracl appears upon the face of the condition to be for 
a general rcfignation upon requeft, are void : Indeed it 
does Uohfo^ but the law is other iv'.fe. And as to the other 
obje(Stion, we are all of opinion that the plea in bar is bad, 
becaufe it is not averred that the Bifhop has accepted this 
refignatioii, and for thefc reafons ; i. Becauff, without 
the acceptance of the ordinary, the rcfignation is not 
complear, and the patron can jfiave no benefit of fuch a 
rcfignation. 2. Becaufe the defendant has undertaken 
for the acceptance of the Bifliop, as that is nccefiary to 
make a coujpleat refignation, which he has. by the con- 
dition of his boiid agreed to do. 3. Becaufe the plea 
does not contain a fufHcient excufe for the Bifhop's w^«- 
aaeptavcc of the nfignation j for the defendant has 
underUkcn that the Bifhop (kiill do it, or if he does 

not 



not, he will make a fatisfa<3ion, by paying money or 
the like to the party who is injured thereby; and this is 
reaibnable, and is the law in fuch cafes when the obligor 
undertakes for the a£l of a ftranger. The ordinary is a 
judicial officer, and is intrufted with a judicial power 
to accept or refufe refignations as he thinks proper. And 
judgment was given for the plaintiff.— But it appearing 
that the patron had advertifed the living to be fold, and^ 
in treating with a purchafer for it, that he had declared 
he afked and expefied a greater price for it, as he could 
compel an immediate reHg nation : Lord Hardwickt for 
this reafon, and as it was making a bad ufe of the bond, 
granted an injundion to reftrain the patron from pro- 
ceeding further upon the bond, 3 Burn\ Eccleftajl. Law^ 
tit. Simony, 

T. P. vicar of S. covenanted to permit the defendant Cov«nantt!ut 
to receive to his own ufe the tithes and dues of his vicarage a^"I!I^.*°^, 
for one year, and to make a grant thereof, upon requeft to hwfulmeanf «- 
the defendant for his life, &c. and that at the requeft of H^ tiponre<iu<ft 
the defendant he would by all lawful means furrender the pyJj^^ltuYki^ 
faid vicarage, fo as the defendant might prefent; and the 
faid defendant covenanted to pay the plaintiff 150 1. for 
and in lieu of the faid tithes, (j^r. and avers, that T. P. 
had performed all on his part, but that the defendant had 
not paid the 1501. The defendant pleaded in bar to this 
adion, that T. P. died at S. within ti c year, fo that the 
defendant could not take the tithes for a year according to 
the agreement. Upon a demurrer it was infiftcd (inter alia) 
for the plaintiff, that the covenant is, that the faid T. P. 
by all lawful means (hould refign upon requeft of the de- 
fendant, which in effe£t is all one as h he had faid, that 
T. P. fhould refign, if by lawful means he might, fo 
that no refignation wa^s to be unlefs it might be by lawful 
means; but that had thofe words been omitted the con- 
trad had not been iimoniacal ; for payment of the I50,I« 
is a diftinft and independent covenant ; and the cafe of 
Byrt. v. Manning, Cro. Car. 425. was cited as a cafe in 
point. And the plaintiff had judgment by the opinion of 
the whole court. Lutw. 343. Trin. 5 ^. ^ M. 

y. gave bond to P. to pay him 500I. within 3 months Bond for procur- 
after he ftiould be married to the lady O^le. a widow of *"? / "??'??*^*\ 
great fortune and honour, Z3c. Debt was brought agamft ^, Potter. 
T.'s executors, and upon trial before Ld. Ch. J. 
Holt, the plaintiff had a verdift. Afterwards a bill in 
Chancery was brought by the defendant, fuggefting that 
the contract was void, it being for procuring the faid 

mar- 
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marriage, (he being a perfon of fo great honour and for- 
tune; and that nothing was done by P, but advifing T. 
to apply himfelf to one Brett^ who had a great iniereft 
with the lady, and fome fmall matter expended in enter- 
taining T. and fo no fufficient confideration for this bond ; 
or if it was, yet fuch corUrafts for procuring a marriage 
are of dangerous confequence, and feveral precedents 
were produced, but in all thefe there appeared fome cir* 
cumvcntions; but the defendant anfwered, that no fuch 
was ufed in this cafe ; that here was nothing but advice ; 
and that in this cafe the marriage was fuitable in refpe<5l 
both of birth and fortune ; and a cafe was cited between 
Fojfer and Rarhfey^ tried before Holt Ch. J. where 
the defendant promifed the plaintiff 50 1, if he would 
procure ^tfOT/fy- a widow to marry him, and the plaintifF 
recovered the 50 1. in damages, and there being no fraud 
or^ circumvention in the cafe, no doubt was made of the 
legality of the contrad^. And of that opinion was the 
Lord Keeper in this cafe, and upon a rehearing difcharged 
an order made by the Mafter of the Rolls to the contrary, 
and difmifled the plaintiff's bill. .Whereupon on appeal 
to the Houfe of Lords, and hearing the caufe there, all 
the Lords but three or four were of opinion that all fuch 
contracts are of dangerous confequence, and the decree of 
difmilTion was reverfed,and the bond to be void. 3 Lev. 
411. 6 ^. 3. C.B. Hallet al, v. Potter. Show. Pari. Ca. 
76. 

CHAP. V. 

Adjudications relative to the legality of furcbafjng 
the next pre/erttation to a benefice. 

TH E buying of the next prefentation to a church 
when it is full, with intent to prcfent a certain per fan 
when it fball become void, and the prefenting of that 
perfon, is an offence within the meaning of the ftatuie. 
• Lam 102. Kitchin v. Calvert. Noy 25. tVinchcomb v. 
PuUeftov. 

It was cited to be adjudged, that if a man purch^aij^the 
next avoidance of a church, with an intent to yPefent 
his fon, and afterwards he prefent him, that it is Simony 
within the ftatute of 31 JfeV/z. Godbolt. 390, 435. 

Notwithftanding the determinations, that if a perfon 
purchafed the next prefentation to a benefice, when full, 
with defign to prefent a certain perfon^ and did prefenc 

him. 
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bim, it was Simony, it became a doubt, whether it was 
fo for a clerk hlmfeif to purchafe for himfelf the next turn 
in a living? To remove this doubt, the following a£): was 
made: 

Statute 12 jfnn. St. 2. C. 12. [yf. D. 1714.J Intituled, 
an z& for the better maintenance of curates within the 
church of England i zt^ for preventing any ecclejiajlical per^ 
fins from buying the next avoidance of any church-prefer^ 
ment. 

By the firft fedlion of, this ad the bifliop or ordinary is 
to appoint a ftipend to curates, not exceeding 50]. ^^ 
annum^ nor lefs than 20 1, and on negleA of payment, 
may fequefler the profits of the benefice. 

Seft. 2d. And whereas fome of the clergy have pro- Peaaity of ci. 
cured preferments for themfclves, by buying ecclefiafiical king for any 
livings, and others have been thereby difcouraged 5 ^c it^^tbcnm'^' 
further enaded by the authority aforefaid. That if anyafoidancei &a 
perfon, from and after the twenty-ninth day of September^ 
one thoufand feven hundred and fourteen, (hall or do, for 
any fum of money, reward, gift, profit or advantage, di- 
reQly or indiredly, or for or by reafon4)f any promife, 
agreement, grant, bond, covenant or other aflurance, of 
or for any fum of money, reward, gift, profit, or benefit 
whatfoever, direftly or indireftly, in his own name, or 
in the name of any other perfon or perfons, take, pro- 
cure, or accept the next avoidance of, or prefentation to 
any benefice with cure of fouls, dignity, prebend, or 
living ecclefiaftical, and (hall be prefented, or collated 
thereupon, that then every fuch prefentation or collation, 
and every admiffion, inftitution, inveftiture and indudion 
upon the fame, (hall be utterly void, fruftrate, and of 
no efFeS in law, and fuch agreement (hall be deemed and 
taken to be a fimoniacal contrail ; and that it (hall and 
may be lawful to and for the Queen's majefty, her heirs 
and fucccflTors, to prefent or collate unto, or give or 
beftow every fuch benefice, dignity, prebend, and living 
ecclefiaftical, for that one time or turn only; and the per- 
fon fo corruptly taking, procuring, or accepting any 
fuch benefice, dignity, prebend, or living, (hall there- 
upon, and from thenceforth, be adjudged a difabled per- 
fon in law to have ind enjoy the fame benefice, dignity, 
prebend, or living ecclefiaftical, and (hall alfo be fubjeffc 
to any punifliment, pain or penalty, limited, prefcribed' 
or inflided by the laws ecclefiaflicat, in like manner as if 
fuch corrupt agreement had been made after fuch benefice, 
(dignity, prebend, or living ecclefiailical had become 

vacant} 
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vacant ; any law or ftatutc to the contrary in any wifc 
notwithftanding. 

In a quare impedit^ between one Sheldon and Bret^ Hut^ 
ion faid, that we in Chancery have adjudged, that the 
grant of the next avoidance for money when the parfon 
was fickin his bed ready to die, is Simony, for the fla- 
tute is, if the contraS be made direSily^ or indireSiiy^ by 
any ways or means. Winch. 6f. Hil. %oJac. i. C. P. 

rrohibition. The cafe was, a parfon being fick, the 
father of Smith came with his fon to the patron, and con- 
traded with the patron in the prefence of his fon, for the 
next avoidance of the church, and agreed to give unto 
him for it lool. who thereupon made a grant unto him 
of the next avoidance accordingly. The parfon dies, 
the father prefents his fon, who was admitted, inftituted, 
and inducted, and now was fued in the fpiritual court, to 
be deprived for Simony upon this caufe, and Smith brought 
a prohibition, alledging therein the general pardon of 35 
Eiiz, which was after this prefentation, admiilion, inftitu- 
tion,and induiSion, wherein 5//w««y is not excepted: And it 
was thereupon demurred, and after argument at the bar 
refolved, that the prohibition well lay ; and firfi the whole 
court refolved, that, although the general pardon difcharg- 
txh the puni{h,ment for Simony^ yet, if the parfon comes in 
by Simony^ it is examinable by the ordinairy : For he 
oiight to provide, that the church be not ferved with cor- 
rupt perfons ; and, if he finds Simony in any, he may 
well deprive him for that caufe. And that made, that 
the church was never full of him, and made him no parfon, 
ab initio. And the pardon doth not enable him to retain 
it. But all the juftices, befides Anderfon^ held, that in 
this cafe there is not any Simony : For the father might 
buy the advowfon, and prefent his fon. And it is not 
Simony in any to buy an advowfon. And, although the 
ion here was privy thereto, yet it is not material : for it 
being no oiFence in the father, who was the principal, it 
cannot be an ofFence in the fon, who was but acceffary ; 
for there cannot be a particeps criminisy where there was 
jiot any crime committed. But if the parfon himfelf had 
contracted for a benefice, to the intent another (hould 
prefent him, that is Simony. But the father is bound 
by nature to. provide for his fon ; and therefore his buy- 
ing an advowfon, with an intent to provide for him, is 
not any Simony j therefore the prohibition is well grant- 
ed : otherwife, under colour thereof, every prefentment 
might be drawn into queftion in the fpiritual court. J>ut 
w^«^,^r/i;7 held that the confultation (hould be granted in 

this 
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this care, becaufe this contrail by the father, with an 
irttcnt to prcfcnt his fon, being in prefence, and with the 
fon's privity, made it Simony- in him, and he is de- 
privable : And, although the law i?, that if fuch a fimo* 
niacal contrail be proved, and the incumbent be deprived, 
that the church is jz/^ always void : And that there (ball 
be a prefentment by lapfe to the Queen ; yet that doth not 
make the right of patronage to come into queftion ; be- 
caufe the deprivation arifeth from the patron's ofFence. 
Wherefore, h^c. But if in this cafe the father had bought 
the benefice, with an intent toprefent the fon, if it were 
without the privity and confent of the fon, it had not 
been any Simony. Wherefore, as the cafe here is, he held 
it to be Simony, and the confulation grantable. But, 
iiotwithftanding, the other three juftices being againft 
him, it was adjudged that the prohibition fbould ftand« 
Cro. Eliz. 685. Pufch. 41 Eliz. 

The dodlrine laid down in this cafe has been fince con- 
tradicted in the following cafe, nor does the reafon given 
in the preceding adjudication, that a father is bound by na- 
ture to provide for his fon, hold. For if the purchafe of a 
living when full with intent to prefent any certain perfon 
is, as has been held, within the ftatutc, how can it be 
lawful, as the words of the ftatute are general, for a father 
to do it. A parent is by nature bound to provide for hi» 
fon ; but this obligation can never extend to the doing 
things prohibited by law. This way of reafoning would 
make all Simony lawful; for, as every man is as much, if 
not more, bound by the law of nature to provide for him-, 
felf as his father is for him, every man might purchafe a 
living for him felf. 

BenediH Pf^inchc9mh brought a quare impedit againft the Tb contwa for 
h\{hop oi Winchefler and Richard Pulleflon -, and the cafe J^l°"' '•??:. 
was this, that one IVilham JValler being feifed of the the iocumbenc m 
cYiwxcYi oi Leckford^ and Wattori ht\i\g incumbent of it, fick, »nd like to 
and a man grievoufly pained with the ftrangurie, and like wfnchcombe%. 
• every day to die. Say bargained with Waller for 90 1. that Bi(hop of Win- 
he fliould prefent, or caufe him to be prefented whenfo- chcfter,ifcd Pu- 
cver the other died, and for the better and fure efFefting * ^"' 
thereof, it was agreed between them that JValler fhould 
grant the next avoidance unto one John Ebden^ a, fpecial 
friend of ftzy's, upon confidence, &c, which was done a«- 
cordingly. I'hen Watton the incumbent died, and Ebden^ 
in execution of the fimoniacal agreement aforefaid, ^tt- 
fentedSfl'y, who was admitted, Iffc. and then fValler giz.i\X' 
ed the manor and cheadvowfon to IVinchcombe the plaintiff 
foryearsi Stfydied, the King prcfents Puilejhn^ who is ad- 
mi ttco, 
4 
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mitted, He. and Wtnchcombi brings the fuarelmpedtt againft 
the bi (hop of ff^inchi/ter znd him, who pleaded all the 
matter of Simony afprefaid, as pzrhn imparfimef where- 
upon ifltie was taken and found for him. The quel^ion 
made by the plaintiiF in arrcft of judgment was,- whether 
the King or PFinchcombe have the right to this prefentation 
which depends wholly upon this, whether the king's turn 
growing by reafon of the Simony, be fatisfied by the pre* 
fqntation,^^. and death of 5^;;,, that came in by the Simony* 
This cafe, fays lord Hobart^ after divers arguments at the 
hzx pro & contra^ was argued by us at the bench openly 
and at large, and we all four agreed, that judgment was to 
be given for the defendant, that is to fay for the King's 
title by the Simony : And Huttorij this 7r/«//y term, being 
come newly to the bench, having been before for the plain* 
tifF, was of opinion with us, and fo argued. Hob. 16^. 
Pafcb. 14 Jac. i. 

yf cafe out of Chancery. 

On the jrarebafe The plaintiff 5jrr^f having notice that Charles Morgan^ 
tiil^Z^l^ clerk, then incumbent of the rcdtory^ of Higham in the 
cnmbent being county of Somerfet (which is a rediory with cure of fouls) 
inextrmis,hut ^gg on his dcath^bed, and that it was uncertain whether 
vitypfthederk' he fliould livc over the night, purchafed the advowfon of 
the nextprefen' the defendants Glubbe and RoUe; the incumbent died the 
^'trin*"**^"^*** next day, and the purchafer prefented the plaintifF-R^i?^// 
fiwKwitcal^^coii- ^s ^'S clerk, upon that avoidance. ^«. Whether the faid 
traa. prefentation be void, as being on a fimoniacal contra(El ? 

fhVr.%."Giubbc' ^'^' ^^^ ^^® plaintifF argued that this was no Simony, 
and another. being the fale of an advowfon in fee, and before an adual 
vacancy. That Simony is properly defined a prefentation 
in refpeA of reward. God. Rap, Can. c. 39. fe^. i. 
which is not the prefentcafe. That the flatutes of Simony 
being penal, and reftridtive of the common law, ought 
therefore to be conftrued ftriflly. That fraud or Simony 
ought not to be prefumed or intended, i RolL Abr. 523, 4. 
Cro, Car. 425. If this fale be void, all fales that are con- 
cluded when the incumbent is in extremis^zrc fb likewife ; 
and oiie may fuppofe many cafes where that would be 
unjuft and abfurd. 

Glyn for the defendants infilled, that the common law, 
previons to any ftatute, took notice of corrupt prefenta- 
fions, as contraSs ex turpi cauja. That no profit was al- 
lowed to be made of a right of patronage, and therefore a 
guardian in (bcage was not accountable for it. In IVatfon 
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Cl. Law, 33, 34, 35, all the cafes of Simony are taken 
notice oF. And it appears, that any purchafe made, with 
an intent to pre fen t any particular perfon, is flmoniacah 
And the laws againft Simony, when they merely vacate 
the prefentation, are confidered as remedial, and conftrued 
largely; — when they indid a forfeiture, are looked upon 
as penal, and conftrued ftridly. 

Di Grey Ch. J. I am not able to doubt upon this 
queftion. An advowfon is a temporal right ; not in^^ 
deed jus habendi butywf difponendi. The exercife of that 
right is by prefentation. The right itfcif is a valuable 
right; and therefore an advowfon is held to be aflets in 
cafe of lineal warranty. Doddr, 2. 23. It is real aiTets 
in the hands of the heir. Robinfon and Tonge^ Dom, Proc. 
1730. And the truftee, or mortgagee of an ad<vowfon are 
bound to prefent the clerk of the ciftutque truji or mort- 
gagor. Th^s far it is a valuable right, and properly the 
objeS of fale. 

But the exercife of this right is a public truft, and 
therefore ought to be void of any pecuniary confideration 
either in the patron or prefentee. It cannot, it ought 
not to produce any profit. It is not vefted in guardian in 
focage; nor is he accountable for any prefentation made 
during the infancy of his ward. It is held in H9b. 304. 
that an advowfon will not pafs by the words commodities, 
emoluments, profits, and advantages. \v\ quart impedit^ the 
patron could, at common law, recover no damages. In 
writ of right of advowfon he muft lay the cfplees in the 
parfon. 

Simony, as fuch, was unkn^grwn to the common law ; 
though I agree wiih my brother Glyn that corrupt pre- 
fentation was. Burnett\ Paji, Care^ 22. But what is or 
what is not Simony nov/ depends on the ftat. of 3! Eliz. 
c. b, which did not adopt all the wild notions of the 
canon law; but has defined it to be a corrupt agree- 
ment to prefent. In Co. Entries 516 it \.%^cx^r^{£t*^ ftmoniaa 
^ corrupie; but the latter is the legal and efFeSive word. 

No conveyance of an advowfon can be affeded by this 
a3, unlefs fo far as it a(Fe£is the immediate prefentation. 
And therefore a fale of an advowfon, the church being 
a(Elua)ly void, is fimoniacal, and void in refpedl to the 
prefeot vacancy. 3 Lev, ii6. Siiti. 90. In Wolferjian 
an^l liifliop of Lincoln, Burr, 15 lO. It is an inaccu- 
racy in the Reporter to fay, .that the court held it was 
abfolutely a void grant. * 

But it has never been thought, that the purchafe of an 
advowfon meiely with a profpetSt (however probable) that 

the 
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the church would foon become void, was either corrupt or 
fimoniacal : though by common law, if a clerk, or a 
firaiiger with the privity of a clerk, contra&s for the next 
avoidance, the incumbent being in extrtmis^ it was held 
to be fimoniacal. Hob. 165. Cro. Eliz, 685. Moor^ 916. 
JVmch. 63. And now the flatute of Jnne hath difabled 
any clerk to purchafe aiiy next prefentation. 

The prefent cafe is the purchafe of an advowfon in fee. 
No privity of the clerk appears, the church is not adlually 
void, but in great probability of avacany ; which however 
by no means is equivalent to a certainty. We ftjoulJ go 
beyond every refoluiion of our predeceflfors, to detc-rmiiie 
this to be Simony. Suppofe this had be^n the purchafe of 
a manor with the advowfon appendant, and the incumbent 
lying in extremis. What muft be done, if the prefent cafe 
be Simony ? Muft we have declared the appendancy to be 
fevered, or that the whole manor was purchafed corruptly 
for the fake of the advowfon ? 

Gm//^/ juftice of the fame opinion. 

Blackftone juftice of the fame opinion. I was counfel 
in fVelferftm^s cafe, and have a very full note of it. But 
not a hint of any opinion by the court that fuch grant of 
an advowfon is void. 

^flr« juftice of the- fame opinion. 

The certificate to Chancery was in thefe words : 

*' We have heard counfel on both fidts, and confi- 
** dered this cafe ; and are of opinion the prefcn- 
^^ tation is not void, it not appearing to us to have 
*^ been made upon a fimoniacal contracS^." 

JV. DeGrey. 

iBhck.Rep. 2th of February, H, Gould. 

3052. Bill I • , ^^ TM/- nt , ^ 

C.3 1776- /i^. Blackjione. 

G. Nares. 
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^be dijalilities^ forfeitures J and punijhments incurred 
for Simony by the incumbent ^ patron^ and ordinary. 

THE perfon promoted in purfuance of a corrupt con- 
tract is txthtx Simoniacus^ ov fmoniace promotus (fee 
p. 1). In the former cafe, being party or privy to it, he 
is liable to fulFer more : Bu.t in the latter cafe, although 
quite a ftranger to the contrad, he is in a certain degree 
involved in the confequences of it. The defign, as in 
Biany other cafes is, that if a fenfe of what becomes them- 

fclvcs 
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liffes and of the duty they owethepublick, will hot it- 
Ilrain men from being guilty of ah ofFence^ fo pregnant 
with mifchief^ a J-egard to thofe they mean to fcrve may 

DoJeridgi ]uR\ce faid, that bbforp the ftatute 31 Eltz'. ^imonhms, and 
hy the common law Simoniacus wis perpetually difablcd 10 ^'"ir'jvif/"^* 
take any benefice, but one inititutedy?;w^;7/<»^^ was diiabled The King v. 
only as to the fiime church : but that now by the ftatuteit BifliopotNor- 
h allpnein both cafes j for in both cafes he (hall be per- sakcn^"*^* *"* 
petually di fabled ; and that this was refolved in the £x' 
thequer^ by reafon of the generality of the words in the 
llatute ; quod futt conceffldin per Cok'i, i Roll, Rip. 237. ibid. 
The reporter makes a remark that it feems they intend 
that he is perpetually difabied as to this advowfon ; for 
the ftatute is fo. See page 5. 

In like manner (he ^/m^/^/^ciir^ (hall forfeit double the zi^\\t,i,B, 
Value of ont year's profit of the benefice be is prefented ^^^'^* ^ecp«6C 
to : But the Simsniace promotes is not liable ko any for- 
feitiire oh thisaccoukit. 

The double value, which is by this ftatute forfeited, is 3 i^^, ,.-^ 
te be the double value of what the benefice can be let for, 
and not the double value, as valued in the king's books. 

Neither the Simoniacus^ nor the Simoniace promotus^ can March; 84; 
fue ifor tithes, the right of them being by the (corrupt 
contradi taken away. ' 

If an incumbent takes a fum of money for the refign- 3, eji». c. tf. 
ing or exchanging any benefice with cure of fouls, he is A^S. 
to forfeit double the value of the moiiey {6 taken. Set 
paged. 

Every perfon corruptly obtaining orders, although he jiEiii. ie. <« 
is not privy to the giving money for the procuring fuch "'^^^ "^' 
order^ ik liable to forfeit ten pounds, and all the pre- 
ferments he accepts within feven years af^er his being fa 
brdained. See page h. 

Thedifabilities incurred by this offence cannot b^difpenfed ^inft. t^ 
with by i70ff ohftantey for when any thing is for the good of * Hawk. 3s|6. 
the church or ftate prohibited by ftatute, the king'^ fiibjefis 
have an intereft in it, and the king can no more difpeiife 
with it, than he can with the common la^V ; but where a 
thingis prohibited and a penalty given to the king, or to 
tht king and an informer, the king may difp^nfe with the 
penalty. 

Simony is hot pardboed by a genei'al pardoii. ^ 

Befidcs thefe forfeitures and difabilltiesj the ^/W^fd^tf/, ' * ^** 
pt-oVided he has taken <he oath againft Simon^^ is a|ib 
liable to be indicted and punifiled as in other ^feS ^f 
perjury J and accorfHW;ly, ^^^ 
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In the cafe of TX^ JiCiw^ v. Lewis, Mich, 4 G^^. t. Ai 
information was moved for againft a clergyman, for per- 
jury at his admiffion to a living, upon an affidavit that 
the prefentation was fimoniacah But the court refufed 
to grant it, till he had heen convided of the Simony. 
. If a patron is guilty of this offence, he forfeits the 
right of prefenting for the next turn, and alfo the double 
value of one year's profit of the benefice. See page 5. 

But if J. has a right of prefentation, and B. that •( 
nomination, and only one of them is guilty of Simony, 
the right of the other (hall not be thereby prejudiced, nor 
fliall he be fubje£l to any forfeiture. 

The patron who gives a fum of money for the refign- 
ing or exchanging any benefice is to forfeit double the 
value of the money fo given. See page 6. 

If an ordinary fhall corruptly inftitute, tffr. to any 
benefice with cure of fouls, or other ecclcfiaftical pre- 
ferment, he is to forfeit the double value of one year's 
profit of the faid benefice. See page 5. 

So if he takes any money for the accepting the refig- 
nation of a benefice, he is to forfeit double the value of the 
money fo taken. See page 6. 

So if he takes any reward for the conferring orders, or 
the granting a licence to preach, he is to forfeit forty 
pounds. 5^^ page 6. 

Befides being liable to the forfeitures, penalties and 
puni(hments already mentioned, there is a provifo in the 
ftatute, that perfons guilty of this offence fhall alfo be 
fubjc6t to fuch puniftiments, pains and penalties to which 
they were before fubjieft by the laws ecclefiaftical 

There are no acceflaries in Simony, but all are 
principals. Cro. Eliz. 789. pi. 30. Mich. 42 ^ 43 £//«. 
C -B. Baker v. Rogers. 
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In what cafes, and at wbai times^ advantage may he 
taken of fucb forfeitures and difabilities. 

3iEii2.c,6. Ij^TTHEREVER a living becomes void by Simony, 
f^' > VV *"^ ^^^ patron who has right to prefent and docs * 

not prefent within' fix months, the ordinary may, as in 

other cafes of lapfe, prefent ; but he (hall not do this till fix . 

months are expired after notice is given by him to the 

patron of the avoidance of the benefice. 

This 
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This provifiort in the ftatute iS agreeable to the canon I>3r«*93» 
law, by which lapfe cannot run agalnft the patron, till 
notice is given him by the brdinary^ that the church 
Is void. 

But if two cUim the right of prtrentation to a void aitoll.Abr; 
benefice, and the ordinary is not nattied in a quare imptdit }^^'^^^J^V*^ 
brought to determine the right, it (hall, if the judgment o/Norwich.* ^' 
be not obtained within fix months, lapfe to the ordinary, 
for he is here in no fault. 

Although a living becomfes void by Sirtiony^ and the 3iEr«. ci. 
ipatron, not being privy to it^ has a right to prefcnt, yet he ^*^* ^* 
cannot, as the king may, take advantage thereof fo as to 
prefent another clerk, uhlefs the perfon fimoniacally pro- 
moted has been indu£ied. 

By the judgment in ^uan impedlt the ihcurtibent is fo iRoll.Ref^ 
Iremoved, that the patron who recovers may prefent, al- ^** 
thoiugh there be no fentence of deprivation : but the clerk 
ttgainft whom the judgment is obtained, continues in- 
cumbent defa^o till fuch prefentation is made. 

One moiety of all the forfeitures mentioned iii the ^it\\ik.t.$i 
ftatute is given to any perfon who will fue for the fame. ^^^ '®' 
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ty the King^s ri^t 5 i^hen be may prefent^ Und the 
effe£i of bis pardoning SOnony, 

. .« 

IF the patron cpntrads with one and prefents ianother^ Prefentatioa 
tho' the contraft with the firft was fimoniacal, yet if the '^'.J*?**"'.***: . 
prefentmcntof the other was without Simony,the king gains theWng. 
nothing; fo there muft be an adtual, tho' not an efFedual Wincbcombt?. 
prefentation; but a bare prefentation without any ad- ^"^l******* 
miiEon intitles the king. Hoi, i6j. i^Jacu in the 
cafe of Winchcomhe Vi PulleJIon. 

Lord Tf^. the patron, granted the next avoidance to G4 in ctfe of ftU 
afterwards the church became void : H. the father of /. ^J^^^X^^^ 
agreed with Gk that he fliould permit the lord IK to pre- depH^bf th«* 
font the faid /. and gave him 20q1. G. thereupon procured incumbent, of 
the Ld. m to prefent /. which he did, and /. was in- ^^r*,^? 
ffituted and induced, but did not know any thing of this pedh. Booth t. 
agrcetnent. It was refolved by the advice of the two ^•^'^^* 
chief juftices and chief baron^ that he was prefented b/ 
Simony, and that by the ftatute 31 Eli%. c, 6. it belonged 
tb the king to prefent without any deprivation of the in- 
cumbent, or removing him by a quare impedit\ whereupon 

Da . the 
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the king prcfented £. his ^ clerk, who was inftituted ahd 
induced, an<) continued incumbent for three years; after- 
wards ti. fued L. before the high commiffioners, and got 
him to be deprived, and prociired a grant of the next 
avoid anice from G. to S. and then procured the faid S. to 
prefent /. bis fon^ who was again admitted, inftituted, 
and indu(!}ed. A(^ judged, that the prefentation of /. was 
hierely void, and he is a perfon difabled by the exprefs 
words of the ftatute ever to accc;pt of that benefice* Cro. 

J. 533. Pafcb. 17 Jac. B. R. Booth v. Potter. 2 RolL 

Rep. 83. Laptborn's cafe, alias Bath v. Pottery S. C. in the 
court of wards, (the lord Tf^. being then in ward to the 
king) ai>d refolved accord ingly^ And in this report Jt is 
faid, that the patron nor his prefentee knew any thing of 
the money given ; and it being infilled, that /. not being 
a Slmoniaftts, but being only Jimonlace indu£lut^ he was 
capable according to the civil law to accept a new pre- 
fentation to the fame church % but the judges faid, that 
ht^^if^ before this ftatute fuch diftindion would have ferved, but 
foMremot that now they ought to make a conftrufiion for the fur- 
^^^6i^^ thcr fuppreflion of the faid mifchief, and in advancing 
g(M?!>fUe the go(K) of the churCh ; and direded the jury to find ac- 
church. cordingly. 

At what time One was prefented by Simony in ay EH%* which in- 
thekinimay cumbent enjoyed the living till 7 Jac. i. when he died 
oilath^ofa incumbent. Refolved that the dioth of the fimoniacal in- 
Stmonift hindert cumbent does not hinder, but that the king may well 
*«fenutV"*'* prefent; for the church was never full as to the king, 
preenution. ^^^ ^^^^ ^^^^ .^ prefervcd to the king by force of the 

. ftatute; yet it feems that the church is fo full that a 
ftranger may not prefent for ufurpation; for it is not 
like 7 Rep. where the king is to prefent by lapfe; and 
there were many cafes' put, as that the church may be full 
or void in efie£t, when there is a fimoniacal incumbent. 
Noy 25. Winchcombe v. Pullejion* Mo, 877. Pafch. l\Jac. 
I. C.B. IVinchcombe v. Bifiiop of Wincbefter and PuUefton^ 
S.C. fays that the patron, not having, fince the death of 
the fimoniacal incumbent, filled the church by the pre- 
fentation, inftitution, and indudion of any other, it is 
ftill void, fo as the king may prefent thereto $ but if a new 
parfon had been in pofifeffion by the prefentaition of the 
patron before the king had prefented, it had been other- 
wife. Brownl. 164, 165. S. C. and that Hobart and 

Winch hM that the king- had not loft his prefentation, 
becaufe 5. never was parfon.— —/fo*. i'65. pi. 194. S. C. 
refolved accordingly.-—^ 

The 
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The fimoniacal prefentation of an ufurper does not 
however give the crown a right of prefenting; for it 
would be unreafonable to take away the right of the true 
patron who is in no fault. 3 Infl. 153. 

If there has been an adual prefentation on a fimoniacal 
contrad, the king may prefent, although the incumbent 
has neither been infiituted nor indufied. Hah. 167. Wimh^ 
C9mbi V. Pullejiofi. 

But wherever an incumbent is inftituted and induced, 
the king cannot take advantage of the fimoniacal con- 
XtzBt unci! he be removed by quart impedit\ for although 
he IS in de faffo only, and not dt jure^ the church is full 
till he is removed in a judicial way. Cro. Jac. 385. King 
V. Bilhop of Norwich and others. 

A church being void, A. agreed to give B. a fum of s-nwnyofdwrf 
money for procuring C the patron for that turn to pre- '^^^^^^^ 
(tat D^ The money was paid, and/), being prefented jedgetfimog 
enjoyed the living till his death. Afterward!^ £. to whom ?»«.»« wdtrlc, 
the right of prefcnting for the next turn belonged, pre- £^^** 
fenced P. In quart impidit there was judgment for the 
king, although neither E. nor F» was privy to the* 
fimoniacal contrad between A. and B. Lutw. 1090. P^fib. 
/3 Jae. 2. King and Biihop of ChUhefttr and others. But 
fee the following a£t which is faid to have been occafioned ^ 

by this very cafe : 

Stat. iWil. andMz. c. 16. [A. D. i588.] Intituled an 
a£l that the Jimoniacal promotion $f$ne fvrjon may 
not prejudice another. 

Whereas it hath often happened that perfons fimoniack 
or fimonically promoted to benefices or ecclefiaftical liv-^ 
ings, have enjoyed the benefit of fuch livings many years, 
and fomctimes all their life-time, by reafon of the fecret 
carriaee of fuch fimoniacal dealing ; and after the death of 
fuch fimoniack perfon, another perfon innocent of fuch 
crime, and worthy of fuch preferment, being prefented or 
promoted by another patron innocent alfo of that fimonia- 
cal contra^, have been troubled and removed upon pre- 
tence of lapfe (or oiberwife) to the prejudice of the 
innocent patron in revcrfion, and of his clerk, whereby 
the guilty go away with profit of his crime, and the 
innocent fucceeding patron and his clerk are puniihcd 
contrary ^o all reafon and good confcience : 

II. For prevention whereof, be it enadttd by the King's ^'"•"^^. 
and Queen's moft excellent majeftics, by and with me advice [J^JJJ^j, ^ ^^ 

D. 3 aind jttdicc. 
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and confent of the lords fpiritual and temporal, sind com-* 
mons, in this prefent parliament aflfembled, and hy tho 
^uthbrity of the fame, that after the death of the perfon fa 
(imoHiacally promoted, the offence or cqntrad of Simony 
fliall neither by way of title in pleading, or in evidence to a 
}ury,orotherwife,hereafterbealIcdged,or pleaded to thepre-i 
j.udiceof any other patron innocent of Simony, or of hil 
clerk by hitu prefented or promoted, upon pretence of lapfo. 
to the crown, metropolitan, or otherwife, unlefs the perfoi^ 
fimoniack or fimoniacally prefented, or his patron, was con-« 
vi6le4 of fuch ofience at the common law, or fome ecclefi- 
aftical court, in the life-time of the perfon fimoniack or fi- 
moniacally promoted or prefented 5 any law or ftatute ta 
the contrary notwithftanding, 
Ljar^Bwade^ofltf JU, And be it alfo provided, enafted, and declared by 
'^todH ^^^'^^ ^^^ authority aforefaid, that no leafe or leafes, really and hnat 
fidi made, or hereafter to be made, by any fuch perfon aa 
aforefaid, fimoniack or fimoniacally promoted to any dean- 
cry, prebend, or parfonage, or other ecclefiaftical benefice 
or dignity, for good and valuable confederation, to any 
tenant or perfon not being privy unto, or having notice of 
fuch Simony, (ball be impeached or avoided for or by 
reafon pf fuch Simony, but (ball be good and efFedual ii^ 
law, the faid Simony notwithflanding, 
l^iHoiu If the king pardons the Simony, yet the church re- 

mains ftill void as to this prefentation. Hob. 167, 
l^Jac. !• in the c^fe of JVinchcombe v. Pullejion. 

The pardon does not make the^ church to be plena of 
the Simonifl, but makes the offence difpunifhable only; 
but if in fuch cafe the king prefents, his prefentee fhall 
Jiave the tithes. Godb, 202. />/, 288. Trin. lojac. C. B, 
iJr. Huichinfon^s cafe. 

The whole court refolved, that tho' the general pardon 
difcharged the punifhment for Simony, yet if the parfon 
comes in by Simony it is examinable by the ordinary j 
for he ought to provide that the church be not ferved 
I with corrupt perfons; and if he finds Simony he may 

well deprive for that caufej and for that reafort the 
church was never full of him, and made him no parfon 
ab initioy and the pardon does not enable him to retain it. 
Cro. E. 685, 686'. /»/. 21. Trin. 41 EUz. C. B, Smith v. 

Sheibourn, -Mo, 916. 5. C accordingly, but the 

Reporter fays, ^uod querre, Ow, 87, 88. S. C. by 

the name of Eliza Smith's cafe. And there Glanvil held, 

that the church was not void till fentence declaratory of 

the Simony, and that by pardon before the fentence all i^ 

. pardoned 5 but Walmejlty and JnderfonhiiA that the par- 

^oa 
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don extended only to the punifhment, fo that if the patron 
be charged by the fentence, he may plead the pardon^ 
but fhall not prevent the declaring the church void. 
AnijyalmeJUy faid it (ball not bar a 3d perfon that brings a 
quare impidit^ becaufe the title does not belong to him, 
but the punifhment only ; and he doubted whether the 
King can pardon Simony. And JVilliams faid, that the 
civilians fay that neither the Pope nor the King could 
pardion Simony quoad culpam^ but only quoqdpatnam they 
may. 

h gimral pardon does not pardon Simony. Su Sid. 
J70. Mich. 15 Car. 2. C, B, Phillips cafe. 

It fcems agreed, that notwithftanding the king's par- 
don to a Simonift coming into a church contrary to the 
purport of 31 Eliz, c. 6. or to an officer coming into his 
©ffice by a corrupt bargain, contrary to the purport of 
5^6 Ed. 6. c. 16. may fave fuch clerk or officer from 
any criminal profecution in refpeft of the corrupt bar- 
gain; yet fhall it not enable the clerk to hold the church, 
nor the officer to retain his office, becaufe they are 
abfolutely difabled by flatute, 2 Hawk. 396. cap. 37. 
^e£l. 56. 

C H A P. IX. 

Of the ^pleadings in anions of quare impedit upon 
the flat, of ^\ Eliz. C. 6. 

/TT^ H E poflTeffion of a benefice to which an incumbent 
J_ is fimoniacally promoted, may be recovered by an 
tflizc of darrien prefencment, or by a writ of quare im- 
fediu The laft is ufiially preferred, becaufe, befides its 
being a fhorter way of proceeding, not only the right of 
prefentation, but theadvowfonalfois thereby recovered. 

It is not enough to alledge in the declaration, that the Vaugh.57.Kiai 
plaintiff, or the perfon under whom he claims, was feifed *"** ^'5|f^^^ 
of the advowfon, but a prefentation mufl be alledgcd by ,j»^ 
him or fome perfon under whom he claims, for unlefs a 
paft prefentation is connected with the right, it does not 
appear that the right of prefentation is now in the 
plaintiff. 

The declaration is good,* although there be no recital L«tw. lofo. 
of the flatute in it \ but it was formerly done, and it is as 
well to recite it. 

Nor is there any danger in doing this, for a mifrccrtal Cro. El«»- 7-** 
©f the flatute in pleading is not fatal, Rmwi? 

D4 At ' 
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At the common law the patron muft be named fn the 

^rit, for the incumbent cannot a) ledge any thing whicl| 

concerned the right of patronage, and it would be unr 

reafondbl^ to name him alone who could not defend the 

right of patronage : But, as he is by the 25 E^w. 3. r. 7. 

enabled to plead his patron's right in defence of his iq- 

^umbency, it is not now neceflfary to name the patron, 

ynlefs the right of inheritance is to be affe£led by the 

judgment. • 

f Co.ic.Hair* Agreeably hereto it is now fettled, that where the iht 

t»(t. Cro. Ja. hcritance of the patron can rfec deveftcd by the judgment 

650, 3UV. 16. j^^ ^^^ jjp naipcd in the writ ; and it is ufual to name the 

ordinary alfo for the fake of preventing a hpk pimbnU 

lite. 

March 159. Pal- It has however been held, that no incumbent can 

fner^eRttd^. plead his patron's right, without ihewing that he is a par* 

fon imparfoneeo^ the prefentation of his patron. 
7C0. 26.HaU*s An incumbent is npt psLT (on imparfonu as againft tho 
caie. King, unlefs he be admitted, inftituted, and inducted ; 

but admiffion and inflitution will make him fo as againft 
any other perfqn. 

At the common law the ordinary could only plead, tha( 

he cUims nothing but as ordinary; but, by the fiat. 23 

£J' 3* f* 7* ,he may now plead a title in himfelf by lap(e, 

or that the right of patronage is in him. 

SiBioBJaal agree- Bond given upon a fimoniacal agreement (hall not b« 

^nt not avoided avoided by pleading Simony 5 per Coke. Ch, J. who fays^ 

TOon'^^This^. ^' ^" ^^ adjudged in Q,B. 2 Biulf. \i^. 11 Jae. i. Sir 

Jlicd to be law. IViUiam Boye^ y , the High Commiflioners. Noy. l^. S* 

fee page 14. ^. in cafe of fVinchcombi v. Pullifton. 

OMiior mar '^^^ obligor, in the cafe of Simony, is admitted to 

aver againft a ^Wf againft the Condition of a bond, or againft the bond 

^moniaoaboiid. itfcjf for neccffity's fake. Carib. 301. Pafch. 6 IF.i^M 

in cafe of fodey v. Hains. 

SimoniacalcoB* A (imoniacal coAtra£l muft be averred, and fhewa 

traamuflibe fpecially^ ^nd ihall pot be fo intended, as appears from the 

ftYwrrUuily. following cafe, ^f^ ^. the father covenanted that T. B. 

Birtv* Manmng. his fon ihoul^ injirry the defendant's daughter jinne, and 

in confideration of this marriage the defendant covenant* 

ed to pay 300 1. ^nd W* B. covenanted to afture fuch 

lands tq his fpn fipd wife for a jointure : and there were 

other covenants for the value thereof, and quiet enjoyr 

ment } and Aft arnong other covenant^, fiovenanted that 

he would procure T. B^ to be pr efenied fy,c. and induced inte 

fuch a benefice. In debt upon the bond for performance of 

'Cayenaifts the plaintiff afiignpd a breach in the laft cove- 

' • ' . . Iiau«. 
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nant. The defendant demurred, becaufe this covenant i$ 
againft law, and a fimoniacal agreement; and fo a bond 
for performance thereof is not good. But all the court 
held, that if it had been in confideration of the marriage 
of his Ton, l^€. that he would have procured him to be 
prefented into fuch church, that had been a fimoniacal conr 
trad; but here this is a mere di din A covenant, and in- 
dependent upon the former, and that without fpecial aver- 
ment, or (hewing that it was a fimopiacal contrad, it fliall 
not be fo intended ; but it may be a covenant upon a good 
confideration ; wherefore it wa$ adjudged for the plaintiff, 
Cro. Car. 425. 426. pL 16. Mich. 11 Car. i^ R. R. 

The fentence of a fpiritual court in Simony need not ^« ^'»f» i^ 
be fet out in bac verba^ but it may be pleaded briefly. Ro^eru"** 

Where the general ifTue is pleaded in quarg impedit^ it 
amounts to a coufeflion of the right of patronage, and f*®***^^^*** 
only defends the wrong with which the defendant is the*KflkV^ 
charged ; and the plaintiff has his option to pray imme- Litchfield, 
diately a writ to the ordinary, or he may go on to recover 
damages for the difturbance. 

A clerk entred into an obligation, the condition of To «n oWigatio^ 
which wj^s, that he being prefented, inftituted, and in- ^otl^^llJL 
jluded, to a benefice then void, (hould, upon requeft of requeft, the par« 
the patrpn rcfign ; and he afterwards made a leafc to the "^'*J?"/^^^ 
patron, and then be.came ab fen t for above 80 days to- w/b. v.^Haf* 
gether, whereby the leafe became void; and then being grtve, 
requefted by the patron to refign, which be refufed, the 
patron brought an adion of debt upon the bond, to which 
the defendant pleaded the ftatu^es of 13 EUz. c. 20 & 14 
Elix. c. II. And that after his induction he let the 
leafe to his patron the plaintiff, and then was abfent above 
eighty day^ together, and averred that the obligation was 
made for the enjoying of the benefice let by the faid leafe, 
and to the intent to compel him not tp avcrid the leafe by 
abfence, for fear pf being requefted to refign, and de- 
manded judgment, t^c. upon Which the plaintiff demur- 
/red; and the whole court held the plea good, and the 
averment to be very apt, becaufe the oblijgation being 
made generally to refign upon requeft, migl^t well be 
averred to be for this particular piirpf^fe, and fp void* 
Moor t^l, MicS. 43^2^ 44J?//a5. C.5. 

This cafe fully proves^ that the bonds which have Cro. Eli«. If, 
been taken from paVfons upon making leafes, with con- ^^- 
dition th*t they (hould duly ferve the cure, and not 
)ie abfent frgni their benefice by the fpace of eighty days, 

wheik 
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when they appear^ or can be averred to be given hr fir« 
curity of leafes made by fuch perfons, will be void within 
tbefe ftatutes, and no recovery allowed thereupon ; but 
bondsy with condition not to refign^ or do any other ad 
which (hould caufe an avoidance at common law^ though 
they are made for fecurity of fuch leafes, yet they will 
be good and binding, uniefs the parfoncan ibewan avoid- 
ance by abfence for above eighty days, and alfo aver that 
the bond was given to prevent fuch avoidance ; for other- 
wife, if the leafe becomes void by refignation, or other 
voluntary a6l of the parfon, (except fuch abfence for 
above eighty days) the bond is pre fen tly forfeited at com- 
mon law; and the ftatutes will no more relieve upon ac-* 
co^nt of any abfence after, than they would againft a co-t 
venant for that purpofe ; but if fuch bonds were given, 
' with a condition in the disjundive, not to be abfent 
above eighty days, nor to refign or do any other a£l» 
which fliould caufe an avoidance of the leafe at common 
law, quisrey whether the whole bond be abfolutely void, 
or if it (hall be good or bad, according as the avoidance 
£rft happens to be either upon thefe llatutes dr at com** 
men law, 



CHAP. X. 

If^bat power the Eccleftaftical Ccurt has in SitMny^ 

CU% %xa Uo, A ^ Simony was a crime at common law, (Set page ^^) 
jf^ there can be little room to doubt of its having been 
puni(hable in the temporal courts. It may be tru^ in 
faft, that it was for the moft part or altogether proceeded 
againft in the c^clefiaftical courts. As the intereft of re- 
ligion is by this oiFence ftruck at in a more remarkable 
manner, this is not greatly to be wondered at ; and the 
lefs, if it be confidered that, in times antecedent to the 
ftatute, fpiritual courts did, in fome cafes, where there 
was a concurrent jurifdi6ticni, encroach upon, and in 
others entirely fwallow up the power of the temporal* 
If then it cannot atthis diiiance of time be made appear, 
that the latter did exercife jurifdidion in this cafe, it by 
no means ncceffarily follows, that they had none, 
illii c € ^y theftatute a power is refcrved to the fpiritual courts 

\%i\, 9, * * of infli£ling fuch punifliments, pains, and pe«alties, in 
all the cafes therein mentioned, as by the laws ec-< 
cleiiaftical could before the making thereof be inflided. 

AgrcC'. 
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Agreeably hereto it has been determined, that the fen -r Cro,in«. jgj. 
tence of the fpiritu-il court in Simony, it being a matter Baker and 
properly triable there, is to be taken to be true, although ^*'*^"'' 
it does in its confequence deveil the incumbent of his 
freehold. 

So if a man is acquitted of the charge of Simony in a Comb. 75, 
temporal court, the fpiritual may re-examine the matter. Boyi«*Boyle# 

Upon a motion for a prohibition to a fuit in a fpiritual simony properly 
court for tithes, upon the ground, (hat the incumbent triable in the fpi- 
being a Simoniack had no right thereto; it was holden ritual court, 
that a prohibition does not lie ; and by the court j Simony 
may be more aptly tried in the fpiritual ^ourt. Cro, Elizn 
642. Mich. 40 Ellz, Rtjby v. Wentworth. 

If A. bcprefented by T. S. to a benefice, [and is] ad- whether* 
jnitted, inftituted, andinduSed, and after the i;ing pre- o?°„"fi''^J* 
fents his clerk to the fame church, fupfK>fing ^. to be time^of !! pre- 
prefented by Simony, and his clerk is inftituted and Mentation, U tfi#* 
induced. Upon which yt. fuesin the ecclefiaftical court ^^^r^^^^"^' 
againft the clerk of the king, fuppofing that he did not 
C9me in by Simony, and fo prays. That the fuper-ad-r 
mif&on, inftitution, and indudion of him be repealed, a 
prohibition (hall be granted for the clerk of the king 
upon his fuggeftion, that A, was prefented by Simony* 
For now the only qucftion between them is, whether the 
church was void or not at the time of the prefentment of 
the king, which is triable only by the temporal court. 
Tr, J 6 Jac, Bf R. between Sari/on and Boothe, Refolvcd 
per curiam^ and a prohibition grafted, but after the pro- 
hibition was ftaycd. But i//V, idjac. B. R, the pro^ 
hibition was granted, tho' it was faid, that they only 
queftioned the inftitution in the ecclefiaftical court, for 
this is not to be allowed after indudion. Roll. Abr^ 
tit. Prchibitton. (M.) 

The patron of a benefice maybefuedin the ecclefiaftical 
court for prefen ting of his clerk (who is now induced) 
for Simopy ; for the ftatute of Simony doth not take 
away the ecclefiaftical jurifdiflion to punifli the party pro 
falute anima. H. \ijac. B. R. Sir William Beyer's 
cafe. Refolved, Roll. Abr, tit. Prohibition (R^.) 2 Bul/i. 
182. S.C, Hill, iijac. And there Coie Ch, J. faid. 
That we are not to take notice of any Simony, this being 
punifliablein the fpiritual court, and if they meddle only 
pro falute animay they are not 10 be prohibited; nor is a 
prohibition to be granted in this cafe, by reafon that they 
examined upon oath touching the Simony \ and this is clear, be-f 
f^aufc it was fo doneyoluntf^rilyi and iiotwi(hftanding the 

in* 
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incumbent be dead, yet the crime remains and Is livm^^ 
and the examination here by them was only pv falutt 
anim<t. But if there he any article to be examined upon^ 
which any ways draws the right and title of the benefice int§ 
guejlionj then clearly a prohibition is to be granted, but not 
otherwife; And fo no prohibition was granted.— —5. P, 

Bulft. 179. 9 Jac. in Holt*$ cafe S. P. 2 Le. 168. pi. 

205. Pa/ch. 26 Eliz. C. B. in Gerard's cafe.— —3 Le^ 98, 
pL 140. S. C. 

CHAP. XL 

Of the power of the Ordinary to accept or refufe the 
refignation of a benefice. 

Under this head is confidered, 

/. Whatfhall be a good caufe ofrefufal^ in refpeSt of 
the perfon prefenting. 

II. fVhatfballbe a good caufe of refufal^ inrefpeS 
of the perfon prefented^ being vicious. 

III. fVbatfhall be a good caufe of refufaU in refpeSt 
of the perfon prefentedy being illiterate. 

IF. fVhere^ and bow the caufe ofrefufalfijoll be tried. 

I. Wbatfhall ^e a good caufe ofrefufftlin refpeil oftbe 
perfon prejenting^ 

IT is a good caufe of refufal of the clerk, that thq 
perfon prefenting, being patron, is excommunicated. 
15 Hen. 7. 7* b. faid to be held in our books. 5 Co. 58* 
Specofs cafe. 

If there b^ three jointenants of an advowfon, or of tho 
fiext avoidance, and one or two of them only prefent, 
the bi(hop is not a difturber if be refufes him, for he is 
not bound to admit the clerk if all the jointenants do not 
^o\n in the prefcntment. Dy. 14 Eliz. 304.^/. 54* 

But if there be three grantees of a next avoidance, and 
afterwairds the church becomes vacant, and two of them 
prefent the third being a clerk, the ordinary is bound to ad- 
mit him, becaufe he caanot join in the prefentment of him- 
fclf ; and he may relinquifh bt$ title, and accept a prefent- 
ment from the other two. Dy. 14 Eliz. 304. pi. 54. 

If there be four coparceners of an advowfon, and the 
eldeft, and the fecond prefent, and the other two prefent 

another. 
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another, the ordinary may refufe them all, for the eldeft did 
not prefent alone, but (he and one other of her fifters. 

See the cafe of Durjiomnd Sands in page i8 ; the cafe of 
Hawkins and Turner in pagi 19 ; and Hejketh and Grey in 
page 22. 

//. IVbat Jhall be good caufe of refufal in reJpEl of 
the f erf on prefentedy being vicious. 

In quare impedlty the bi(hop returned, that at the time of Tint derfe 
the prefentation of the clerk, and at all times during his **Tflj"^"* 
commorancy within his dioccfc, he commonly haunted ta- o"nhwful Jam^ 
verns and other places, and played at unlawful and prohi- not gixxi ciufii 
bited games, ob quod ^ dlverfa conJimUia criminal the ^^^^* 
faid perfen prefented, was criminofusy and by all the 
juftices, the particular defers above do not make the 
perfon prefented criminofus ; for that none of them de- 
ferved a refufal, becaufe they were but mala prohilita^ 
5^0. 58 Specoi^s c^k y this cafe cited to be adjudged 
and that the words ob diverfa crimina^ are too general 
and uncertain. 8, 9 Eliz. Dy, 254. pi. 2. in a quare 
impedit. Refolved, that all fuch which are fufficient 
caufes to deprive an incumbent, are fufficient to refufe 
the perfon prefented* 5 Co. 58. Specot's cafe. 

It is not any caufe of refufal of the perfon prefented, that 
he hath another benefice, becaufe it is at the peril of the 
perfon prefented, and perhaps, the fecond benefice is better 
than the firft, and the firft only (hall be void ; and therefore 
it would be mifchievous to the prefented perfon, if, there- 
fore, he (hould be refufed. 14 Hen. 7. 28. ^. Curia. 

It is a good caufe of refufal, for that the perfon Perjury good 
prefented was perjured, although there was no con vie- <^^* of refufaL 
tionof It. Dy. 13 Eli%. foL 293. pi. 3. 38 Ed. 3. 2.-4. 

So (hail it be, though he was perjured in a fuit between 
the ordinary and another. Dubitatur. 38 Ed. 3. 2. b. 

It is a good caufe of refufal that the perfon pre- Kitiing t mis 
Tented hath killed a man. 38 Ed. 3. 2. b. '^^%^ ««»fi» ^ 

The ordinary may refufe a clerk upon his own OrdinaV««wji 
knowledge of an oiFence committed by the perfon pre^ knowledge of aa 
fented, that is a good caufe of refufal, although he be ®^**» ^^ 
not convicted of it by their law; and it ihall be tried by ^ 
an iflfue, whether it were true or not. 38 Ed. 3. 2. b. 

It is a good caufe of refufal of a clerk, for that he is Simony it • good 
"Simmacusin the fame prefentment, 1. e. hath made a cor- caultof refsfal* 
rupt contra£l: to be prefented. So it is a good caufe of 
refufal of a clerk, that he is Simoniacus in another bene- 
fice than that to which he is now prefented. Trin. i6. 



46 %m of Mmmp. 

yac. C. B, between Boughton and the bifhop of Rocheflif 
in a quare impedit^ per Curiam. 
Schifinjlneli- If a mifcreant oi fchifmatic be prefented and induftcd^ 

lion, berefy, this is good caufe of deprivation. 5 Rep. 58 \n Specofs 
% "» "•• ^j^fg^ ^.j^^j ^ ^^ 2. ///. Trial. 54. and fays it was agreed to 
be good law; fo if he be irreligious^ he may be refufed, 
as it is faid in 5 //« 7.6. but when he is charged with 
the one, or refufed for the other^ it muft be alledged par-- 
iicularly j fo that the party may anfwer thereto, ibid. And 
fo herefy^ is a good caufe of refufal. Jenk. 259. pL 55. 
And though it does not belong to the king's courts to 
determine fchifms or herefies, yet the original caufe of 
the fuit being matter whereof the king's court has conu- 
fance, the caufe of fchifm or herefy upon which the pre- 
fentee is refufed ought to be alledged in certain, that the 
king's court may confult with divines to know if it be 
fchifm or not ; and in cafe the party be dead, then todireft 
a jury to try it. 5 Rep. 58. a. b. Refolved in Specot's cafc^ 
It 16 in th* pow- The bifliop's acceptance of a refignation is neceflary to 
Vlc^Tol^Jl make it valid : Thus in the cafe of the marchionefs of 
fufe a refigna- Rockingham and Griffith^ Mar. 22, 1755. Dr. Griffith be- 
^\. ^"'* ^ ing poffcfled of the two reflories of Leythley and Thurnfco^ int 
Orifiithf *" ^* order that he might be capacitated to a^ccept another living 
which became vacant, to wit, iht re&ory of Handftvorth^ 
executed an inftrument of refignation of the rc<^ory of 
Lephley aforcfaidj before a notary publick, which was 
tendred to and left with the archbifhop of Torkj the 
ordinary of the place within which Leythley is fituate. 
It was objefted, that there doth not appear to hav6 
been any acceptance of the refignation by the archbifliopy 
and that without his acceptance the faid redory of Leythley 
could not become void. And it was held by the lord 
chancellor clearly, that the ordinary's acceptance of the 
refignation is abfolutely neceflary to make an avoidance: 
But whether in this cafe there was a proper refignation 
and acceptance thereof, he referred for further con fidera- 
tion, and in the mean time recommended it to the arch- 
bifhop to produce the refignation in courts — Afterwards, 
on the 17th of jipril 1755, the caufe came on again to be 
heard, and the refignation was then produced ; but the 
counfel for the executors of the late marquis declaring 
that they did not intend to make any further oppofition^ 
the lord chancellor gave no opinion upon the refignation^ 
or the efFeffc of it 5 but in the courfe of the former argu- 
ment, he held, that the acceptance of a refignation by 
the ordinary is neceflary to make it efledual^ and that it 
^ il 
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U in Ihc power of the ordinary to accept or refufe a rcfig- 
nation. 3 Burn. Ecclb Law, ///. Refignation. 

A grant was made to a clerk of the two firft of three Another report 
benefices, which ihould become void, provided he were ^^^'^ prcccriog 
capable when they became void of holding them. In or- 
der to make himfelf capable of taking one of thefe bene-^ 
ficeSy the clerk offered a refignation of another benefice 
to the ordinary, which herefufed to accept. One queftion 
in this cafe was, whether th^ ordinary was obliged to 
accept the refignation ? It was infifted by Mr. Henley^ 
upon one fid?, that no cafe can be adduced to fbew, that 
the ordinary can arbitrarily refufe to accept a refignation 
of a benefice. Mr, attorney Murray^ who was on the 
other fide, contented himfelf with faying, in anfwer to 
this, that theplaineft points, having fcarce ever been call* 
ed in queflion, are fupported by the feweft authorities* 
No decree was made as to this point ; but as lord Hard- 
wide intimated it once or twice pretty flrongly to be his 
opinion, that the ordinary ought to have accepted the re- ' 
fignation, be did afterwards accept it. 4 Bac. Abr. 472. 
cites M. S. Rep. 

fll. Wlat Jball be goodcaufe ofrefufal in refpeSl of tbe 
perfon prefented heing illiterate. 

In Faugban 2089 it is faid, it is no exception to difable a 
man of havingany church dignity wh^tfoever, that he is not 
knowing in the Hebrew or Greek tongitc. But it is a good 
caufe of refufal if the perfon prefented doth not underiland 
the language of the country where he is to preach, i Cro.^ 
119, Albany againfl the bifhop of St. A/aphj adjudged^ 
Micb. 30,31 Eliz. B.R. IntraturTrin. 27 Eli%, iLeon. 31. 

la ^uare impedit^the bifhop pleads, that he demanded of Re^ufing to (hew 
/. S. th« prefentee of theplaiptiff, to fee his letters o^or^^^^^^'l^J^^^^J** 
ders, a;:^ be woMld.not fhew them ; and for this caufe^. 
for that he was not afcertained^ whether. he .were deacon or 
not ; and alfo he demanded of him letters miflive, or 
ttiliqripnials teiOafying his ability; and becaufe he had 
not his letters of orders, nor letters miffive, nor made 
proof of them otherwife to the bifhop, he. xJtfired leave of* 
the bilbop to bring them, and he gave him a week, and. 
w^nt away and came not again, and that the fix months 
paiTed, and He collated by lapfe; and upon denuirrer upon it 
it was adjudged for the plaintiff; for thefe were not caufcs 
to flay the admittance, and the clerk is not bound to fhew 
his letters of orders or miffive to the bifhop, but the bifhop 
muft try him upon examination for the one and the other ; 
and the plea is not alledged in fa^o, but pro eo quod non 

mon- 
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mon/lravU^ fo that all tometh under the eo quod^ and To nt^ 
part of it is traverfahle ; and for one and the other cauft 
it was adjudged for the plaintid; Cro. Eliz. 241, 242^ 
Tnn. 33 Eliz. B.R. 

Margant Palmes v. The bifhop of Peierboroughy Lev^ 
230. S. C. and Anderfon faid, that the bifiiop may exa* 
mine him upon oath if he has orders or nbt ; but as td 
the letters teftimonial of his good behaviour and fuffici* 
euey, the bifhop ought to examine the fame himfelf, and 
if he gives day and defers the admii&on, bccaufe he is not 
refolved therein, he is adifturber if the clerk comes to him 
in a convenient time ; and the bilfaop cannot refufe a clerk 
for the want of letters teftimonial. See i Bum. EccL Law. 

p. 138- 
Clrrkrefbfea In quart impidk^ plaintiff counts that he was feifed ill 

Wcauie not fi»f- fee of tne advowfon, and that the church becoiriing void, he 
•^^? bISod P»^cf<^»^cd one G. who died, and that it belonged to him 
•f Exeter r. . to prefent,and the defendants diflurbed him; the bifhop 
'^'^ ' claimed nothing but as ordinary ; and faid that withiii 

fix months after the avoidance, the plaintiff prefented 
Frauds Htddir^ who, at that time was a perfon minus fif- 
ficiifss in Utiratura fiu capax to have the faid church ; that 
^e examined him, and finding him minus fufficientemy he 
ftfufed him ; whereupon he gave notice to the plaintiff^ 
and he not prefenting within the fix months, the 
bifhop collated the defendant; plaintiff replies, that 
H$ddir^ at the time of his prefentation bSc. was in holy 
orders, and had bten admitted thereto upon examination 
by the ordinary, and was inflituted a vicar into another 
church for divers vears, and was in verh$ divino doSlus^ &Ci 
The plea was held good by three juflices (there being then 
no chief juflice) but was adjourned to be further argued ; 
afterwards Tnky being made chief juflice) it was held^ 
pirM. Cur. to be an ill plea, 3 Lro. 313. Trin. 3 »^. & 
M. C B. Heli V. the bifhop ofBxitgr and Hit^an.-^But 
this judgment wasreverfed in the houfe of lords&-— 2 LutWi 
1094 S. C. but only ftates the pleadings, and does not 
report the cafe — The bifhop mufl (hew in what particu- 
larhe is minus fufficiens^ Salk. 519, S. C— The court in- 
clined that he was flill fubjed to an examination of his 
ability on a new promotion, but gave no refolution, 
Carth. 311, 312. S. C.hy name of the bifhop of ExiOr 
V. Helc. Show. Pari. C. 88. S. C. 
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IK IVhcrey and hoWy the cauje of refufal Jhall hi 

tried. 

By the flat, of -jfH^ifi Clerij 9 Ed. 2. >?. I. r. 13. it is 
enadcd as followst ' It is defired, that fpiritual perfons 
whom our lord this king doth prefent unto benefices of 
the church (if the biflhop will not admit them cither for 
Jack of learning, or for other caufe reafonable) may not 
be under the examination of lay perfons in the cafes afore- 
faid, as it is now attempted, contrary to the decrees ca- 
nonical ; but that they may fue unto a fpiritual judge for 
remedy, as right fhall require. The anfwcr ; of the 
ability of a parfon prcfented unto a benefice of the church, 
the examination bclongeth to a fpiritual judge, and fo it 
hath been ufcd heretofore, and (hall be hereafter. 

It is required by law, that the perfon prefcnteJ be idanta 
perfonoj for fo are the words of the king's writ, prafentan 
idoneam pirfonam \ and i\i\% idoneitas confifteth in diverfc 
exceptions againfl: perfons prefentcd ; ill, Concerning 
the perfon, as baflardy, outlawry, excommunication, a 
layman, under age, and the like. 2dly, Concerning his 
Converfation, as if he be crlmincfus^ &c. 3dly, Con- 
cerning his inability to difchargc his pafloral duty; as if 
he be unlearned, and not able to feed his flock with 
fpiritual food, (ffr. and the examination of the ability and 
fufiiciency of the perfon prefented belongs to the bifbop, 
who is the ecclefiaftical judge, an^i in this examination 
he is a judge, and not a minifter, and may, and ought 
to refufe the perfon prefented, if he be not idonea perfona. 
And if the caufe of refufal be for default of learning, ' 
or that he is an heretick, fchifmatick, or the like, be- 
longing to the knowledge of ecclefiaftical law, there he 
muft give notice thereof to the patron ; but if the caufe 
be temporal, as a felon or homicide, or other temporal 
crime, or if thi difabillty grow by an a£f of parliament or 
other temporal law, there no notice ought to be given, 
unlefs notice be prefcribed to be given thereby. But in a 
quare impedit brought againft the biflbop for refufal of thfe 
clerk, he muft {hew the caufe of his refufal fpecially and 
direflly (for whether the caufe thereof be fpiritual or 
temporal, the examination of the bifliop concludes not the 
plaintiff^) to the intent the court, being judges of the 
principal caufe, may confult with learned men in that 
profeffion, and refolve \^hciher the caufe be juft or no ; 
or the party may deny the fame, and theri the court (hall 

E write 
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write to the metropolitan to certify the fame, orifttiC 
cstufe be temporal and fafficient in law, (which the court 
mud decide) the fame may be traverfed, and an ifiue 
thereupon joined, and tried by the country ; and yet in 
fome cafes, notwithftanding this ftatute, idomitas perfome 
ihall be tried by the country^ or elfe there (hould be a 
failure ©f juftice, (which the law will never fufFer) as if 
the inability or infufficiency be alledged in a man that is 
dead, this cafe is out of the {latute, for the bi (hop can- 
not examine him; and the words of this a6lare di iddmi' 
fate perfomr pnjentaiit ad hemficium icclejiajlicim perttnet ixC'- 
minatio^ &c. And confcquently, tho the matter be fpi- 
j;itua], yet Hiall it be tried by a Jury ; and the court, being 
affifted by learned men in that profeiGon, may inftruft the 
jury as well of the ecclefiaftical law in that cafe as they 
ufually doof the common law, 2 /«/?. 632. 
tt\r\ijckifmati' \^ q^^re impidit againft ihe bifhop he pleaded, that he 
gVn«ar— Caufe* ^cfufcd the clerlc, becaufe upon examination he found 
of rpfuf4 tr.- him to be fchifmaticus inveteratus^ and for that reafon 
verfablc. j,^ refufed to admit him, as being a perfon by the laws 

of the church unable and unfit to take a benefice with 
cure of fouls. This plea was adjudged in C B. to be 
infuflicient, becaufe it was generally fchifmaticus inveti- 
ratusz And upon error brought in B, R, the judgment 
was affirmed j for the ftatute of Jrticuli Ctiri, cap. 13. 
fays, propttr defeSlum fcientia and other reafonable 
caules, whereas caufa vaga ^ incerta is not a reafonable 
one; and tho' the biOiop (as it was urged) is judge 
in the examinatfon^ yet, fince his proceedings are not 
of record, the caufe of refufal is traverfable ; and if it 
be traverfed, and the party refufed be alive, it fliall be 
tried by the metropolitan, but if he be dead it (hall be 
tried by the country. AM if fuch general allegations 
•be admitted, patrons will be much prejudiced nowadays 
in their prefentations. 5 Rip. 57, HilL 32 £//%• B.^R. 
Spccoi'x ^<2/^.— Alias Spicot, v. iii&op of Exeter. 
tferokdeat'^hjs j^^r^ />77/^^^// againft the bi(hop and Others ; the bifhop 
m.n ability moft faid^ that hc examined thc clcrk of the plaintiff" at B. 
Weuicdbyajury. j^ ^^^ county of C. and refufed him for non-ability, ;^nd 
gave notice to the plaintiff thereof, and he did not pre- 
fent another within fix months, by which he prefented by 
lapfe ; and the pUintiiF faid, that his clerk was able, and 
becaufe the clerk is now dead, this cannot be tried by the 
metropolitan by examination, and therefore it was tried 
per pais^ and this by the c©unty of C where the examina* 
lion was, and not by the county of ./>• where the writ is 

brought ; 
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fefoiight; fuoj nota. Br. quare impedit^ pL 102. cites 39 

i"- 3- i> 2- . 

In quart impidll if the bifhop juftifies the rcfufal of 

the clerk bec^ufe the church was litigious till he en- 
. quired dejuti patronatUSi he (hall Hot travcrfe all refufals 
after the enquiry, by reafon that he has jufiifiod before j 
-and if the plaintiff alledges other refufal after the en- 
quiry dejun patroHatuSy this is a departure and jeofail -, 
for he relinquifhes his firft day alledged of the refufal^ 
which ought not to be i for if he will have advantage 
thereof, he ought to have alledged this day at firft ; for 
he (ball alledge only one day. Br. repleader,/A 41. cites 
33 H. 6. 13. . 

The ordinary commanded the clerk to cortie to him GiootJpkafwtlie 
afterwards to be examined, becaufe the ordinary had c'ctk^dld noV*** 
then other bufmefs* And there the better opinion was, return to be tz* 
that it was a good plea for the ordinafy, that he did not amioedk 
refufe (he clerk, but that the clerk did not return to him 
again 5 and that the fix months pafTed, fo as he made 
the collation, and that the patron made his prefentation 
too late, fo as he had not convenient time to examine 
him. 3 Le. 46* Mich. 15 Eiiz* in C^ B, cited by lord Dyer^ 
as 14 //. 7. 2i» 
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CHAP. XIL 

The cafes at largCy in the great caufe determined in 
the houfe ofpers^ in May 1783, between the Right 
Rev. Robert, Bijhop of London, and Lewis Dif- 
ncy Ffytche, Efq j on a mrit of error from the 
court of King's Bench, with the arguments of the 
judges Heath, Buller, Nares, Willes, andGoyAd. ; 
and of the chief baron Skynner, and Mr. baron 
Eyre, in fupport of their refpeSlive anfwers to the 
1 a queftions propofed to them by the lords on the 
motions of lord Thurlow and the earl of Mansfield ; 
alfo thefpeeches of the bifbops of Salifbury, Ban- 
gor, LlandaflF, and Glouceffer ; of lord Thurlow, 
the earl of Mansfield, and the duke of Richmond, 
with the judgment of the Houfe of Peersy as it is en* 
tred in their hrdjhips journals. 

The Right Rev. Robert^ Bifliop of London^ plaintiff 
in crror» againft Lewis Difney Ffytche^ Efq. dcfen- 
dant. Upon a writ of error in the Houfe of Lords. 

The CASE of the Plaintiff in Error. 



T' 



^HAT the rcftory of the parifh church of Woodham 
Walter in Efftx^ iq the diocefe of London^ became 
vacant in or about May 1780, by the death of FootGower^ 
and the bi(hop oi London^ plaintiff in error, having at the 
requeft of the defendant in error, Lewis Difney Ffytche, Efq. 
the patron, waved the advantage of lapfe, it was not 
till the 2d of Jan. 1781, that Mr. F/ytche pvcfcnttd his 
clerk, the Rev. John Eyrg to the bifhop for inftitution. 

That the bifliop being informed, that the f^id John 
Eyre had given his patron a bond, in a large penalty, to 
refign the faid redlory at any time upon his requeft; and 
the faid yobn Eyre acknowledging that he had given 
fucha bond ; the bifliop refuted to inflitute him to the 
living. 
DeciaJaUon'in .The defendant in error thereupon brought a writ of 
_^uMre impedit, quare impedit, in the court of Common Pleas and in Eajler 
term 1781, delivered a declaration, in which he Rated, 
that one Thomas Ffytche^ deccafed, was feifcd of the ad- 

vowfon 



HatD of ^tmon^ 5 



vowfon of the faid church in grofs by itfelf, as of fee and 
right, and being fo feifed, on the 24th April 1769, pre- 
fcnted to the faid church, then being vacant, Foote Gower^ 
clerk, who on that prefentation was admitted, inftituted, 
amd induced into the fame; and that the (iii^ Thomas 
EfyUhty on the iQi\\ JFebrvary^ ^777> ^"^^j feifed of his 
faid eflate in the faid advowfon, upon whofe death it 
defccnded to Elizabeth Ffytche^ then and ftill the wife of 
the defendant in error, and daughter and only child of 
fVilliam FfyUhe^ deceafed, the brother of the faid Thomas 
Fjyuhi^ as ncice and heir at law of the faid Thomas 
Ffytchty whereby the defendant in error and Elizchith his 
wife, ini her right, became feifed of the advowfon of the 
faid church in grofs ^ and being fo ftrifed on the 26th 
May 1780, the faid church became vacant by the death 
of the faid Foott Goiv^r^ and is yet vacant, by reafon 
whereof it belonged, and now belongs, to the defendant 
in error, in right of the faid Elizabeth his wife, now 
living, to prefent a fit perfon to the faid church; yet the 
plaintiff in error, the biftiop of London^ hinders him from 
prefenting a iit perfon to the faid church, to his damage 
of20ol. 

To this declaration the bifliop pleaded two pleas ; jr> ThtbiAoppJcadt 
the firft of which he fays, that the defendant in error ^^^^'JP^'y^^^*" 
ought not to have had or maintained his aforefaid a£lion is a benefice 
againft him, becaufe the faid church of Woodham JVal- withcureof 
$er is within his diocefe of London^ and a benefice with ^ * 
cure of fouls ; And that the faid church having fo be- 
come vacant, by the death of the faid Foote Gower^ as 
in the faid declaration is mentioned, afterwards and 
whilft the fame was and continued vacant, and before the 
making of the prefentation after mentioned, (to wit) on the The agrremcnt 
2d day of January, 1781, at TVoodham Walt» aforefaid, [^^^k^^^j^'"" 
it was corruptly, iimoniacally and unlawfully, and againft coofideratioo of 
the form of the ftatute in that cafe made and provided^ ^^- preicnutiun, 
agreed, by and between the defendant in error and one 
John Eyre^ that he the defendant in error (hould prefent 
the faid y^Afl £yr/ his clerk to the faid church, fo. being 
vacant, and that the (dJid John Eyre (hould in confi- 
deration thereof fcal, and as his act and df^ed deliver unto 
the defendant in error a certain writing obli^^^atory, 
whereby he the faid John Eyre (hould become bound 
to the faid defendant in the penal fum of 3CO0I, with a inthefenalti' . 
condition thereunder written, that in cafe the iM John Eyre «f 3^o<^^» 
ihould be admitted, inflituted, and inducted into the iaid 
n4tory and piitiih church, upon the piclbuatioa c^f the 

E 3 dJfcnd- 
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defendant In error, then if he the faid John Eyn (hould 
and did at any time then after, upon the requeft of the faid 
J^^^«"**"y defendant his heirs or affigns, abfolutely refign the faid 
flucft of tlje*" rcftory or parifh church of JVoodham Waiter into the hands 
f«tr9iif of the bilbop of London for the time being, and (hould and 

did give notice of fuch refignation to the faid de* 
fendant, his heirs or alSgns, aild alfo (hould and did 
procura fuch refignation to be accepted, fo that the 
faid reflory and parifh church might thereby beconle 
vacant, and the faid defendant in error, his heirs or 
;i(Iigns, be at liberty to prefent anew thereto, then that 
the faid writing obligatory (hould be void; but if d^ 
fault (hould happen to be made in the performance of all 
or any of the matters aforefaid, (hould be and remain in 
fall force and virtue; and that the faid agreement 
That the pttrott being {o made, the faid defendant in error did after- 
»ccordingiy pre- yrards, on the fame day and year Jaft aforcfaid at JVoodham 
fh7wflio^7 r Walter aforefaid in purfuance thereof, corruptly, (imonia- 
inft.tupiQj?, pally and unlawfully, and againft the form of the ftatute, 
jiJf^. prefent the faid John Eyre, his clerk, to the faid 
bifhop to be admitted, indituted, and induced into the 
faid reftory and pariih churclrpf ^WA^m Walter; and 
That Eyre m ^^^ ^*^*^ jf^^^ ^1^^ ^'^ ^\io^ in purfuance of that agree- 
pur Aiance of the ment, afterwards on the fame day and year laft aforefaid 
»freftiwnt, be- gt tVoodhom Walter aforefaid, corruptly, fimoniacally anji 
thlT Jairon tn V tinJawfully, and againft the form of the ftatute, i^c. feal, 
Vondtothe and as his a£t and deed, deliver to the defendant in 
purport afore- p^for a cfftairt writing obligatory of him the faid 
'* John pyre, whereby he the faid John Eyre did become 

bound to (he faid defendant in the faid penal fum of 
30G0I, and with fuch condition thereunder written, for 
making void the fame as above mentioned, to have been in 
that behalf agreed qpon by and between the faid John 
fyre and the faid defendant, and which faid writing 
obligatory, witjt fuch condition thereunder written as 
aforefaid, the defendant ii^ error then and there corruptlvj^ 
Amoniacally, unlawfully and againft the f^rm of the 
statute, fcff. accepted of and from the faid John Byre ; by 
ineans of which faid premifes and by force of the ftatute, 
whtrefcy tbe thc faid prefen^tion of the faid John Eyre, by the faid 
cI^e"»oidTn**' defendant fo made as aforcfaid, became and was and is 
Jawjandthe altoge^hcf void in law » and the faid plalntiff^ in error by 
binwpdid Aot, Tcafon thereof did not, nor could ?^dmit, inftitute, or in- 
jiorwghtto duft, nor by l^w ought to haye admitted, inftiivited or 
idmitEyrcto lududcd, nor yet by law ought to admit, in(titute, or 
|keiiYi|i|. jiidiidl fb^ f^id John Eyre imp thc faid church upon or by 
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▼irtuc of that prcfentation : And in the ft-cond plea, fayi, Sccndplw. 
that the defendant in error bught not to have or main- 
tain his aforefaid adion againO: him, becaufe that the faid 
church of IVoodham Walter is within his diocefe of London^ 
and that he hath not nor claims tohaveany thing in the fame 
church, or in the advowfon thereof, but the admiflion, 
inftitution, and induction of perfons to that church, and 
what el fe to him does of right belong and appertain as 
being the ordinary of that church, and that the faid 
church is a benefice with cure of fouls, and that the fame That the living, 
having fo become vacant by the death of the faid FooU^l^""^^^^^;^^ 
Gewer^ as in the declaration is mentioned, afeerwards, and 
whilft the fame was and continued fo vacant, (to witj on 
the faid 2d day of January. 1781, it was for the purpofe of And that for the 
mvelting the defendant in error with an undue influence, veihog tb« pa- 
power and controul over the faid John Eyre as redlor of t'on with aa 
the faid reflory and parifh church of Woodham TValter, in ""rf«J«fl"^"«« 
cafe the faid phn ^^r^ mould, upon fuch prefentation to it ^tal agreed, 
be made by him the faid defertdant as after mentioned, **>«« t*>««icr^ 
be admitted, fnftituted, and induced into the fame, agreed i^l^ZT^t 
by and between the defendant in error, and the faid "John piei«nTatiun,give 
Eyri\ that he the faid defendant (hould prefent the faid al^on^^iybe 
y^An £yr/, his clerk, to that church, being fo vacant as to"refign at wiy 
aforefaid, and that the faid John Eyre /liould, in con- time upon the 
fideration of fuch prcfentation, feal, and as his adl and '*'"*^*"*^^ » 
deed, deliver to the faid defendant in error, a certain 
writing obligatory, whereby the faid John Eyre fliould be- 
come bound to the faid defendant in the penal fum of 
3000I. with a condition there underwritten (here follows 
a recital of the fame condition as has been fee forth in the 
former plea). And that the faid agreement being fo made 
as aforefaid, the defendant in error did afterwards on the 
fame day and year laft aforefaid, at Woodham Walter afore- 
faid, in purfuance of that agreement, prefent the faid 
John Eyre^ his cle^k^ to the faid bifliop to be admitted, 
inftituted, and indulged into the faid retS^ory and parifh 
church of Woodham Walter^ and that the faid John Eyre 
did alfo, in purfuance of that agreement, afterwards on the 
fame day and year laft aforefaid, at Woodham Walter ^^ioxz- And gave the 
faid, feal, and as his a£t and deed deliver to the defendant ^^^^^ 
in error, a certain writing obligatory of him the faid 
John Eyrey whereby he became bound to the faid defend- 
ant in the faid penal fum of 3000]. and with fuch very 
condition thereunder written, for making void the fame 
as above mentioned to have been in that behalf particularly 
jigreed upoO) by "and between the faid John Eyn and the 

£ 4 faid 
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faid defendant, and which faid writing obligatory, wltlv 
fuch condition thereunder written as aforefaid, the de- 
fendant in error then and there accepted of and from the 
faid "John Eyre: And that upon fuch prcfentation of the 
faid ^ohn Eyn to him the plaintiff in error, for the pur- 
pofe aforclaid made, the faid plaintiff did then and there, 
as ordinary of the faid church, duly inquire concerning, 
the fitnefs of the faid John Eyre to be by him admitted, in- 
ftitutcd, and induced into the faid cedtory and parifli 
church ; and that upon fuch inquiry in that behalf made, 
the plaintiff in error did fully difcover and find out, 
that the faid John Eyre had fealed, and as his a6l and deed 
delivered to the defendant in error, fuch writing obliga- 
tory as aforefaid, made in fuch penal fum, and with fuch 
condition thereunder written, for making void the fame 
as above mentioned, and that by means thereof, the 
defendant in error would have acquired and had an undue 
influence, power, and controul over the faid John Eyre^ 
as re£lor of the re£lory and parifb church of Waodham 
n^alter aforefaid, if the plaintiff, in error had upoa fuch 
prcfentation admitted, inftituted, and indu£ted the faid 
John Eyre into the re^ory and parifii church of IVoodham 
Walter aforefaid, and by reafon of the premifes, the faid 
John Eyre then and there became, and was, an unfit 
perfon to be by the plaintiff in error admitted, inftituted^ 
and induced into the faid redory and pariih church of 
Woodham JValter upon or by virtue of that prefentation, 
wherefore the faid biihop did then and there as ordinary 
of that church, and as he lawfully might, and of right 
ought, wholly refufe to admit, inflitute, or induS the 
faid John Eyre into the faid church fo being vacant as 
aforefaid. 
Demurrer to Tp the firft plea, the defendant in error demurred 

both picas, generally, and alfo demurred to the fecond plea, and 
afligned for caufes of demurrer to that plea, that there is 
no fpecification of the undue influcrice, or power, or 
controul mentioned in the faid fecond plea, with which 
the defendant in error was purpofed to be inverted 
over the faid John Eyre^ as reflor of the faid re<Slory, 
to which the faid defendant in error could give ajny 
arifwer, or upon which a proper ifl'ue could be Joined 
to be tried by a jury : And alfo that it is not in that plea 
alledged, how and in what manner the faid faid JoIa 
Eyre was or djJ bticome a perfon unfit to be admitted, 
inftituted, andindmacd into ihp faid redory and parifh. 

chur^rh. 



Bytncjmiwlicrc- 
of the pan on' 
would have ae- 
«^ (fired an ondoe 
ififlffence over 
the clerk, had 
the bifhop in- 
f{ituied upon 
that f refcnta- 
tjon, and the 
derk thereby 
became an unlit 
pcrf.n to be in- 
ftituted, where- 
fore the biihop 
refufed jiim* 



%a\s) of Mmonv* 57 

church, (o that any iiTuiet could be taken upon fuch alle- 
gation of bis unfitnefs. 

The bilhop joined in demurrer. Tolnd^mAc- 

In Hilary term 1 782, the court of common pleas gave HUary'term, 
judgment for the defendant in error upon both pleas. ly^judgmeot 

Upon this judgment the biftiop brouffht a writ of (?f ?^'; ^*y^**«« 

• ..u ^ c 1^' 9 T> ; J rr a u WrUof error i» 

error in the court of Ktng^s Bench^ and amgned the com- ^^it king's 
mon errors, and upon argument in Michaelmas ttrtn 1782, bench, judf- 
the judgment of the court of Common Pleas was. affirmed. ^'^^ affitmrf. 

PUJntifFin error has brought his writ of error before 
your LoirdfliipSy and humbly hopes the faid judgment will 
be reverfed, for the following ("amongft other) 

REASONS: 

1, 'BECAUSE although there are feveral adjudged 
cafes upon the fubjeft of general bonds of rcfig* 
nation, none of them have arifen in the fame form, 
or between parties ading in the fame capacity, 
and under circumftances fimilar to the prefent; 
and therefore they ought not to beconfidered a» 
.precedents by which this cafe is to be determined. 

2* BECAUSE the biibop or ordinary is authorifed 
by law to judge in the firft inftance, of the fit- 
nefs or unficnefs of the perfon prefented io him 
for inftitution ; and the bi(hop of London has ia 
this inftance exei^ifed his authority according to law. 

3. BECAUSE it is in the power of the patron, 
by means of a general bond to eftablifh two modes 
of felling a vacant living, which is Simony, 
either of which are equally certain and infallible: 
ift, The parties may make the penalty in the 
bond adequate to the price of the living; the pre- 
fentee, when inftituted, may refufe to r^lign and pay 
the penalty without fuit ; or may .make knojwn the 
execution of the bond, and then tender refignation 
to the bi(hop, which the bifhop under thofe 
circumftances will probably refufe; upon his re- 
fufal the bond may be put in fuit; and thus alfo, 
by a circuity, the penalty may be paid, as the. price 
of the living. 

The fecond mode of felling a living which is 
vacant, through the medium of a general bond of ^ 

refignatfon, is equally obvious and prafticable ; 
the penalty of the bond of refignation may be 
made exceffive, much above the real value of the 
living; ^he patron may, during the incutubcncy of 

- the 
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the prefentee, who executes the bond to refigR, 
fell the next turn, or right of prefentation, ahd at 
an advanced price, and after fuch fale, require 
the incumbent to refign in terms of his bond. By 
this means the firfl prefentation is iiAitious, and the 
fale of the fecond prefentation, though made under 
the pretence of felling a right of prefentation to 
a full benefice, is in reality the fale of a vacant 
living, 

4, BECAUSE a general bond to refign puts the 
perfon, who enters into fuch bond, under the power 
of the lay patron, indead of being under the au- 
thority of the bifhop, to whom he fwears canonical 
obedience, and whom by law he is obliged to obey, 
and is thus contrary to good policy, by creating 
an influence which tends to fubvert ecclefiaftical 
difcipline and fubordination. 

^. BECAUSE general bonds of refignation are 
contrary to law, by altering the tenure of the 
office of a beneficed clergyman ; f©r every benefice 
being an office for life, the patron can grant it 
for life only: He cannot grant it for years; be 
/cannot grant it at the will of himftlf, for fuch a 
grant in diredl terms would be void, as contrary 
to the very tenure of the office; where there is a 
general bond of refignation entred into, the fame 
alteration of the tenure is efFe<3ed by circuity too 
here : The patron grants and the prefentee accepts, 
at the will of the patron, that benefice, which the 
law intends to be conferred and holden for life. 

(• BECAUSE although a court of equity will grant 
relief in cafe the patron makes an improper ufe of 
a general bond to refign, yet, from the extreme 
difficulty of difcovering the real purpofe for which 
they are ufed, it c^n feldom be poffible to procure 
fuch relief, or to guard by that means againit the 
bad confequences that follow from fuch bonds being 
Iplerated. The bad purpofe not being difcovered, 
tannot be prevented but by a folemn decifion, that 
general bonds of refignation are illegal. 

y. BECAUSE a general bond of refignation puts it 
in a great meafure in the patron's power to convert a 
part of the profits of the living to hjs own ufe ; and 
abfolutely puts it in the power of patron and incum- 
bent together to make fuch partition of them as they 
can agree upon, whereby the revenues of the church 
inay he jjlicn^itcd^ ... 

8. BE. 



8. B E C AU S E a general bond of refignation is an 
aflurance of profit or benefit to the patron, and there* 
fore contrary to the ftatute 31 Eitz. cap. 6. and in^ 
confident with the oath of Simony, 

y. Mansfield. 

Edward Law. 

fyUliam Adanty 



In ERROR. 

HOUSE OP LORDS, 

B E T W E E K 

The Right Rev. Robert 7 pi -^.^ff-- t7^^^ 
BifhoJ of LONDON, \ Plaintiff in Error, 

AND 

LbwIsDiSNEyFfYTCHE,? x\ C a ^- T7 

Efquire. i Defendant m Error, 

On a Writ of Error from a Judgment of his 
Majcfty's Court of Kin^s Bench. 

The CASE of the Defendant in Error. 

LEWIS DISNEY FFYTCHE, Efq. the now de- ^^^^ term, 
fendant in error, brought a writ of quare impedit in H^^' "* **^ 
his majefly's court of Common Pleas againfl the right 
reverend Robert bifhop of London^ the now plaintiff in 
error ^ and thereupon the pleadings were as follows :— • 

Effi» to wit.-Thc right reverend Rohrt bifliop of l^^^Z^X 
London was fummoned to anfwer Lewis Difney FfyUbe^ 
Efq. in a plea, that he permit the faid Lewis Difney to 
prefent a fit perfon to the church of IVoodbam fvalter^ in 
the faid county of EJfex^ which is now vacant and in his 
gift ; and thereupon the faid Lewis Difney^ by Samuel 
J^nnew his attorney) fays, That ope Thomas FfyUbe^ now ThomaiFfytch 
deceafed, in his life time was feifed of and in the advow- vowln^inwo*^- 
fon of the faid church of JVoodbam fFalter^ in the faid 
^OMPty Qf Mfix^ in^rofs by itfelf^ as of fee afid right; 
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and being fo feifed thereof, he the faid Thomat^ on the 
24th day of ^pr'tly in the year of our Lord 1769, pre- 
Prcfentea Foote fented to the faid church, then being vacant, one Foote 
Oower, whbwai GowiT his clcrk, who, on the prefcntation of the faid 
Thomas^ was admitted, inftituted, and induced into the 
fame in time of peace, in the time of our fovereign lord 
the now king, and the faid Thomas being fo feifed of the 
faid advowfon, and the faid church being full of the faid 
Foou Gower^ he the faid Thomas afterwards, (to wit) on 
the loth day of F/irtttf'-jf, 1777» at the parifti and county 
diedT*' ^ ^ ^ aforefaid, died feifed of his faid eftate therein 5 * upon 
whofe death, the advowfon of the church aforefaid de- 
Defceot to Eli- fcended to one Elizabeth Ffyuhi^^ then and ftill the wife 
Vi'^^oritfc^. of the (aid Lewis Difney Ffytche^ and daughter and Only 
ant in error. Child of William Ffytchi then deceafed, the brother of 
the faid Thomas Ffytche^ as niece and heir at law of the 
Whereby defend- faid Thomas FfyUhe \ whereby the faid Levijis Difney 
wt in frror and Ffytcbi and Elizabeth his wife, in right of the faid Eli- 
i^gbTbccj^c^' 2U7^^/A, became feifed of the advowfon of the fai<l church, 
leiied. . as in grofs by itfelf as of fee and right : And the faid 

Lewis Difney Ffytche and Elizabeth being fo feifed, after- 
wards, (to wit) on the 26th day of A^ay^ 1780, at the 
parifh aforefaid and county aforefaid, the faid church 
Foote Cower became vacant by the death of the h\i Foote Gower^ and 
4icd. is yet vacant; by reafon whereof it belonged, and now 

So bdongedto belongcth to the faid Lewis Difney Ffytche^ in right of 
defendant in er- the faid Elizabeth^ who is now alive, to prefent a fit 
J^tlhe^pfahitiff P«''fo" *o ^he faid church, io being vacant; yet the faid 
h) error hinders biihop unjuftly hinders him from prefenttng a fit perfon 
^»» to t4ic faid church 5 whereupon the faid Lewis Difney 

Ffytchi fays, that he is injured and hath fuftained damage 
to the value of 200I. and therefore he brings fuit^ l^c. 

^^ To this declaration the now plalntifF in error pleaded 

'^^ as follows : t— • 

And the faid bifhop, hy Richard Burn^ his attorney, 
comes and defends the wrong and injury when, &r. and 
fays, that the faid Lewis Difney ought not to have or 
maintain his aforefaid a£Hon thereof againft him, becaufe 
he fays, that the faid church of (f'oodhamWalter^ in thd 
faid county of Effix^ is within his diocefe of London, and 
That the chorch a benefice vHth cure of fouls; and that the faid church 
bwit vacant, having become vacant by the death of the faid Foote GoW- 
ery as in the faid declaration is mentioned, afterwards, 
and whilft the fame was aiid continued vacant ;iS afore* 
faid, and before the making of the prefentation herein* 
aftcr.mcntioiPi€d,(cawit} an the fscondday of Januarys ifi' 

the 
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the year of our Lord 1781, at W9odham Walter aforefaid, 
in the county »forefaid, it was corruptly, finaonlacally, it wtscomipHf 
and unlawfully, and againft the form of the flatute in agree(rb«w«a^ 
that cafe made and provided, agreed by and between the <iefendant in er- 
faid Lewis Difn$y and one John Eyre^ that he the faid t>c"?h?/diti^ 
LewU Diffny (hould prcfentthe faid John Epe^ his clerk, danc in error 
to the faid church, fo being vacant as aforefaid, and that ^"uld prefcnt 
the fard John Eyre ftould, in confideration thereof, feal, fidT/adoi fh^rf 
and as his a6t and deed deliver, unto the faid Lewis Pif- Eyre Oioutd give 
«/y, a certain writing obligatory, whereby the faid yohn ^«'"endant in er- 
Eyre fliould become bound to the faid Lewis Difney in the l^condUion Thl*I 
penal fum of 30001. of lawful money of Great Britain^ if he ihoiild be 
with a condition t-hereupder written, that in cafe the faid «<Jmi"6*J# 
John Eyre (hould be admitted, inftituted, and induflcd 
into the re<5ory and parifh church of Woodham Walter 
aforefajd^. upon the prefentation of the faid Lewis Difney^ 
then if he the faid John Eyre (Iiould and did at any time 
thereafter, upon the requeft of the (aid Lewis Difney^ his 
bcirsor affigns, abfolutely refign the faid reftory or parifli te ^oold on re- 
church of Woodham Walter, aforefaid, into the hands of '^'^^J^^'^l ""^ 
thebiffaop of London for the time being, and Ihould and 
did give notice of fuch refignation to the faid Lewis Dif- 
ney^ \i\% heirs or affigns, and al fo (hould and did pro- ^^^ ^^^^^^^^^ 
cure fuch refignation to be accepted, fo that the faid rec- refignation t« be; 
tory and parifh church might thereby become vacant, and »ccepted j 
the faid Iawis Difney^ bis heirs or affignsj be at liberty to 
prefent anew thereto ; then that the faid writing obliga- 
tory (hould be void ; but if default (hould happen to be 
made rn the performance of all, or of any of the matters 
i^forefaid, (hould be and remain in full force and virtue; 
And' the faid bifhop in fa£t fays, that the faid agreement 
being fomade as aforefaid, the faid Lewis Difney did af« 
terwards, to wit, on the fame day and year laft aforefaid, 
at Woodham Walter aforefaid, in the county aforefaid, in 
purfuance thereof, corruptly, fimoniacally, and unlaw- 
fully, and againft the form of the ftatute in that cafe 
made and provided, prefent the faid John Eyre y his clerk, after which de, 
to the faid bii[hop, to be admitted, inftituted, and in- f«ndant in errqjf 
duiftcd intothc.faidrcaory and parift church of Woodham P"^"*"'"^ ^^'^ ' 
Walter aforefaid; and the faid John Eyre did alfo, in 
purfuance of that agreement, afterwards on the fame day 
and year laft aforefaid, at Woodham Walter aforefaid, in 
the coqnty aforefaid, corruptly, fimoniacally, and un- 
lawfully, and againft the form of the ftatute in that 
cafe made and provided, feal, and as his a6^ and deed, , 

deliver to the faid Lewis Difney a certain writing obliga- . 
tpry of.hifli thc^ ifaid. John Eyre^ yth^tcby he the faid xhc^bondTi**^ 

John 
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yohnEyre did become bound to the faid Liwh DtJHey \fk 
the faid penal fum of 3000l.'and with fuch conditioil 
thereunder written for making Void the fame as is here-*- 
in abovementioned to have in that behalf agreed upon bj 
and between the faid John Eyn and the faid Lewis Difrny \ 
and which faid writing obligatory^ with fuch condition 
thereunder written, as aforefaid, the faid Lewis Difiuy^ 
then and there corruptly, fimoniacally, unlawfully, and 
againft the form of the ftatute in that cafe made and pro- 
vided, accepted of and from the faid John Eyre^ to wit, 
' at tVoodham Walter aforefaid, in the county aforefaid ; by 

means of which faid premifTes^ and by force of the ftatute^ 
the faid prefcntation of the {z\i John Eyre^hy the faid 
thr^r^JliTmin ^^^^^ ^'fi^'y ^^ ^^^^ ^^ aforefaid, became and was and 
became Toids is altogether void in law; and the faid bifhop, by reafon 
thereof, did not nor could admit, inflitute, or indufb, 
iwt*idmhhJm. "^'" •'y* '*w ought to have admitted, inftituted, or in- 
duced, nor yet by law ought to admit, inftitute, or in^ 
dud, the faid John Eyn into the faid church, upon or by 
virtue of that prefcntation : And this the faid bifhop is 
ready to verify, wherefore he prays judgment, if the faid 
Lewis Difney ought to have or maintain his aforefaid 
adion thereof againft him^ Gf^k 
Thebidiop't fe** And for further plea in this behalf the faid bifhop, by 
cond plea. leave of the court here for this purpofe firft had and ob- 

tained, according to the form of the fhitute in fuch cafe 
made and provided, fays that the faid Lewis Difney ought 
not to have or maintain his aforefaid adion thereof againfl 
him ; becaufe he fays, that the faid church of TVoodham 
Walter^ in the faid county of EJfeXy is within his 
diocefe of London^ and that he hath not nor claims 
to have any thing in the fame church, or in the advow- 
fon thereof, but the admiffion, inftitution, and indi|£lion 
of perfons to that church, and what elfe to him does of 
right belong and appertain, as being the ordinary of 
that church, and that the faid church is a benefice with 
cure of fouls ; and that the fame having fo become vacant 
by the death of the faid Fooie Gower^ as in the faid de- 
claration is mentioned, afterwards and whilfl the fame 
It wa" ]lr the ^^* ^"^ Continued fo vacant as aforefaid, (to wit) on the 
purpoieof in- faid 2d Azj of January in the faid year of our Lord 1781, 
veftjngthede- at Woodham JValter aforefaid, in the county aforefaid j 
vkh"* "* ^^^^ i^ w*^> f*^*" ^^ purpofe of inverting the faid Lewis Difney 
fluencp, povrer, with an undue influence, power, and controul over the 
j^taTEv7J' faid John Eyre^ as refior of the faid refiory and parifh 
fto«ld be admit- <^l^urch of Woodham Walter aforefaid^ in cafe the faid 
u^> John Eyn fhould, upon fuch prefcntation to be made :by 

hinv 
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him the faid Lewis Dlfmy^ as is herein after mentionecf^ 
be admitted, inftituted, and' induded into the fame, 
agreed by and between the faid Lewis Difmy and the faid 
John Eyrij that he the faid Lewis Difney (hould prcfcnt tgwed bctweeo 
the faid Jvhn Eyn, his clerk, to that church, fo being f^„7;„[';"/„*;, 
Tacantas aforefaid ; and that the faid John Eyre (hould, niouid prcfenc 
in confideration of fuch prefentation^ feal, and as his ^y'«> »"<* »» 
aft and deed deliver to the faid Le^is Difney a certain ''^ttX^.y^^ 
writing obligatory, whereby the faid John Eyre (hould ihouM give a 
become bound to the faid Lewis Difney in the penal fum ^^^ 
of 3000I. of lawful money of Great Britain^ with a con- _ 

dition thereunder written, that in cafe the faid John Eyre 
(hould be admitted, inftituted, and induAed into the j; 

faid redory and parifh church of TVoodham Walter afore- 
faid, upon the prefentation of the faid Lewis Difney^ 
as aforefaid, then if he the faid John Eyre (hould and did 
at any time thereafter, upon the reque(l of the faid Lewis 
Difney^ his heirs or aifigns, abfolutcly rcfign the faid to refign vpoa 
re£tory or pari(h church of Woodham Walter^ aforefaid, ^cqucft: 
into the hands of the bi(hop of London for the time beings 
and (hould and did give notice of fuch refignacion to the 
faid Lewis Difney^ his heirs or a(figns, and alfo did and 
(hould procure fuch refignation to be accepted, fo that 
the faid re(^ory and pari(h church might thereby become 
vacant, and the faid Lewis Difney^ his heirs or afligns, 
be at liberty to prcfent anew thereto, then that the faid 
writing obligatory (hould be void ; but if default (hould 
happen to be made in the performance of all or any of 
the matters aforefaid, (hould be and remain in full force 
and virtue. And the faid bilhop in fa6t further fays, 
that the faid agreement being fo made as aforefaid, the, 
hid Lewis Difney did afterwards, (to wit) on the fame 
day and year laft aforefaid, at IVoddham fFalter aforefaid, ' 
in the county aforefaid, in purfuance of that agreement, 
prefent the faid John Eyre^ his clerk, to the faid bi(hop, That ihedcfc»- 
to be admitted, inftituted, and indu£^ed into the faid dant in error 
reflory and parifti church of IVoodham Walter aforefaid ^ P"^*^**"^ ^y^' 
and that the faid John Eyre did alfo, in purfuance of that 
agreement, afterwards on the fame day and year laft 
aforefaid, at Woodham Walter aforefaid, in jhe county 
aforefaid, feal, and as his ad and deed deliver unto the wbo gave fuch 
faid Lewis Difney^ a certain writing obligatory of him * 
the faid John Eyre^ whereby the faid John Eyre became 
bound to the faid Lewis Difney in the faid penal fum of 
3000I. and with fuch very condition for making void the 
fame, as herein above mentioned to have been in that be- 
half particularly agreed upon, by and between the faid 

John 
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Jdm Eyre and the faid Lrwis Dijmef ; and whicb fakl wri« 
tingobligatorjr, with Aich coodition tbcreuoder writteiiy 
as aforefaid, the faid Lewis Difntf then and there ac- 
cepted of and from the faid J^ Ejfiy to wit^ at Woti'- 
ham IVaker aforefaid, in the couotjf aforefaid: And the 
faid bi(bop further fays» that upon fuch prefentaition of 
the faid ^ohn Ejre to him the faid bi(hop» for the purpofe 
aforcfaid made, he the faid bifliop did then and there, 
as ordinary of the faid church, duly inquire concerning 
Tb^ttbebHbop the Atnefs of the faid JAn Ejn^ to be by him admitted, 
X^^t^ inCitutcd, and induded into the faid rcaory and parifli 
•TEyre, church ; and that upon fuch inquiry in that behalf made, 

vA fovoa out the faid bifliop did fully ^ifcover and find out, that 
^^^^filA^i^ the faid John Eyn had fealcd, and as his ad and deed 
^^ delivered to the faid Lnvis Difney^ fuch writing obliga- 

tory as aforefaid, made in fuch penal fum, and with fuch 
condition thereunder written, for making void the fame, 
as is herein abovementioned ; and that by means thereof, 
. at ^^^ '^^^ Lewis Difmj would have acquired, and had an 
vbere^ the de- unduc influence, power, and controul over the faid 
icnJant in error John Eyre^ as redor of theredoryand parifli church of 
^ttd^t\Jli^^- ff'oodham Walter zforMxd, if he the faid bifliop had upon 
eoce over Eyre, fuch prcfentation admitted, inftitnted, and induced the 
ifthebiftop hai fajd John Eyre into the reSory and parifli church of IVnd- 
•amittedByie; ^^^ /F^^/z/r aforcfaid j and by reafon of the Jiremiflcs the 
whobyretfon ^^'^ 7^^" ^y^' ^^^° ^^^ there became and was an unfit 
thereof wat an p^rfon CO bo by him the faid bifliop admitted, inffitutedj 
voficperfoo^ or iaduded into the faid redory and parifli church of 
Woodham Walter aforefaid, upon or by virtue of that prc- 
fentation : Wherefore the. faid bifliop did then and there, 
as ordinary of that church, and as he lawfully might, 
fo tbc biftop ic- and of right ought, wholly refufeto admit, inflitute, or 
^^» admit indua the faid John Eyre into the faid church, fo being 
vacant as aforefaid : And this the faid bifliop is ready to 
verify; wherefore he prays judgment, if the faid Lewi% 
Difney ought to have and maintain bis aforefaid adion 
thereof againft him. 

Defendant In The defendant in error demurred to the above pleas, 

errordcmurred as being infufficient to authorise the bifliop to refufe to 
%al|!' **'''''• admit £;Fr^ 

To the firft plea the defendant in error put in a general 
demurrer. 

To the fccond plea he put in a demurrer ; and alfo 
pointed out the following (jpecial caufes of objection to 
that plea : 

And 
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And for caufes of demurrer in law, according to the Caufes afligned of 
ftatut;e, the faid Lewis Di/ney (hews to the court here *^«"™""«'"' 
the following caufes : For that there is no fpecification Undue influence 
of the undue influence, or power, or controul, mention- not ipccificd. 
cd in the faid fecond plea, with which the faid Lewis 
Difney was propofed to be inverted, over the faid yohn 
Eyriy as redor of the redlory, to which the faid Lewis 
Difney could give any anfwer, or upon which a proper 
iflue could be joined to be tried by a jury : And alfo for 
this, that it is not in that plea alledged how and in what 
manner the faid yohn Eyre was or did become a perfon,Not Aewnin 
unfit to be admitted, inftituted, and indufted into the faid JJ^^j''* ^^^t ^^** 
redory and parifli church, fo that any iflTuc could be ta- 
ken upon fuch allegation of his unfitnefs. 

The now plaintiff in error joined in demurrer ; and J«<^gm«nyn *he 
after argument at the bar, the court of Common Pleas gave upon the dcmur- 
the following judgment : rer. 

And hereupon the faid pleas of the faid bifliop, above , ^ ^^^^ ^ ^^^ 
plisaded in bar, being feen, and bythe juftices here fully 1 3th April, lySz, 
underftood, and it fceming to the faid juftices here, that 
the (aid pleas in manner and form above pleaded, and the 
matters therein contained, are not, nor is either of them, 
fufEcient in law to bar the faid Lewis Difney from having 
and maintaining his faid a<Slion thereof, againfthim the 
faid bifhop : It is therefore confidered, that the faid 
Ljewis Difney do recover againft the faid bifhop, his pre- 
fentation to the faid church ; and that he have a writ to 
the faid bifliop, that, notwithftanding any thing in the 
faid pleas contained, or in either of them, he do admit 
a fit perfon to the faid church, at the prcfentation of the' 
faid Lewis Difney^ ^c. 

Upon this judgment the bifliop brought a writ of error "^^rlt of error m 
in the court of King's Bench, where, upon argument at *^<^^'°ii'» Bench 
the bar, the judgment of the court of Common Pleas was 
affirmed, as follows : 

Whereupon the faid court having feen and fully un- judgment afl!rm 
derftood all and Angular the premifles, and having dili- y^^j^^j^^^^'^^'j^i^ 
gently examined and infpedled, as well the recoid a!\d pro- 0^^., [j^%. 
cefs and the judgment upon them given, as the faid cauTes 
and matters above afligned for error by the faid bifnop. 
It appears unto the faid court, that there is not any trior 
in the record and procefs aforefaid, or in giving the iaid 
judgment; and that the faid record was not in any wife 
vitious ordcfeftive : Therefore, it is confidered, that the 
faid judgment be in all things aflirmed, and fland in its 

F full 
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full force and tffcSt ; the faid caufes and matters abovl 
afligned for error in any wife notwithftanding. 

And it is further confidered, chat the faid Lewis Difnej 
Ffytche recover againft the faid bifhop 22I. los. adjudged 
by the faid court to the h\d Lewis Difney Ffytchey ac- 
cording to the form of the ftatute, ^c. for his cofts, 
charges, and damages, which he bath fuftained by reafon 
of the delay of execution .of the faid judgment, by the 
profecution of the faid writ of error ; and that the faid 
Lewis Difney Ffytche have execution thereof. 

Before the commencement of this a£^ion, the bi(hop 
- . had a full account given him of this bond, and every 
fee thcAppcndix. circumftance relating to it ; and before any pleas were 
put in, he filed a bill in Charuery againft the patron for 
a difcovery, upon various fuggeftions of illegal circum- 
ftances attending the giving of this bond, which were all 
denied, and the fole ground for giving it difclofed in the 
defendant's anfwer. 

The bifliop of London has brought a writ of error in 
parliament, in order to reverfc the above judgments.— 
But the defendant in error humbly hopes^the above judg- 
ment given in the King^s Bench will be afErmed, for the 
following, among other 
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•n this fubje^. 
31 Eliz. C4 6. 
z Wm. 3. c. 16. 
xz Anne, ft. %* 
c. 12. 

Cafes. 
Babingt«n and 
Wood, Cro. Car. 
iSo, 5th Car. I. 
•Watfon and Ba- 
ker, a I end 22 
Car. 2. 

Sir Tho. Ray, 

1 Sid. > ■ 
2S7. 

Vurfton and 
Sands, 2 Jam. IT. 
Vern. 411, and 
ad Chan. Ca. 
186. Peele and 
£. Carlifle, 6 
Geo. I. Str. 227. 



REASONS: 

BECA-USE this is anew attempt to queftion the 
fettled law of the land ; namely, Whether a bond 
given by the prefentee to the patron, with a con- 
dition to refign upon requeft, which is termed, a 
general refignation bond, fimple and unattended 
with any other facft or circumftance, be corrupt^ 
.fimoniacal, and againft the ftatute of Elizabeth?-^ 
This has been queftioned, and repeatedly determin* 
ed in IVeJlminfler-hall to be legal, and not fimo« 
niacal. 

It was looked upon to be fo well fettled and 
eftabliflied, that in Hefketh and Gray^ 28 G. 2, the 
court would not fuffer the counfel to argue againft 
the validity of fuch a bond. 

Such a bond may be abufed^ it may be cor* 
rupt, fimoniacal, and againft the ftatute : — It may 
be given upon a preceding ftipulation of gain, l^e* 
or after it is innocently given, it may be ufed by 
the obligee for the purpofe of withholding tithes, 

2 or 
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tt deriving fome pecuniary advantage to himfelf : Hc/keth and 
*— And if there be only grounds to fufpedt fuch Gfay,28Geo. x^ 
praaiccs, a bill may be filed for a difcovery ; and fiaftfcal^^JV. 
it is admitted, that (when fuch illegal fads are al« Wyndham and 
ledged and proved) fuch a bond cannot be enforced ^owcn, $37141 
in a court of juftice : But the courts of juftice 
never interfere Upon poflibilities ; they never inter- 
fere but when fuch abufc appears, and is fpecified 
and alledged in the pleadings, in order to be pro* 
Ved^ if denied. 

And the bifhopj in this cafe, is precifely in the 
fame predicament with the clerk in all the otheir 
cafes i he has the fame advantage of filing a bill for 
a difcoVery of fuch illegal fad, and of pleading it 
tvhen he has fo difcovered it ^ and has had it in the 
prefcntcafe. 

But the bond in the prefent cafe is a mere fimple 
refignation bond^ unattended with any fuch illegal 
(circumftance \ every fuch circumftahce fuggefted by 
a bill for a difcovery, has been denied ; no fucli 
afeafe is fpecified in the firft plea j and therefore the 
Cau& therein alledged by the bi(hop is not fufficient 
for bim to refufe the clerk. 

The fame reafoning may be applied to the fecond 
plea* The poiBble abufe of fuch a bond, viz. That 
he would have acquired and had undue influence, 
power^ and controul over rhe cleric, if he had admit- 
ted him : — 80 alfo, as to the unfitnefs of the clerk. 
*— But fn order for the courts to interfere, the undue 
influence muft have happened ; — it muit then be fpe- 
cified and alledged in the plea, in order for the court 
of juftice to interfere :— ^The unfitnefs, in like 
l^anner, muft be fpecified and alledged, in order to b« 
proved : — But the bond in the prefent cafe was un- 
attended with any fuch circumftance 5 and thereforCj 
neither any undue influence or unfitnefs is fpecified 
in the fecond plea, to have attended the piefentation j 
confequently the C^ufe here alledged is not fuffi- 
cient for the bidiop to refufe the clerk. 
As to the propriety of fpecifying the unfitnefs, it 
may be obierved, that the judgment of the bifhop 
is fubjeft to review; — he cannot refufe ad libitum -, 
he muft affign his caufe of refufal ; for every fii«St of 
unfitnefs may be queftioned and tried in a temporal 
court, except literature, and that is fubjetSt to the 
review of the metropolitan. 

F 2 Upon 
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tfpon the whole, there is no fa6k alledged in the 
pleadings of illegal ufe in giving the bond, or of 
undue influence, or unfitnefs in the clerk to be ad- 
mitted, ^c. befides the mere naked giving ©f the 
bond : Wherefore, for the reafons above, and other 
reafons to be offered at your lordfliip's bar, it is 
humbly hoped the judgment of the court of King's 
Bench will be affirmed. 

Ll. KENYON. 

Tho. walker. 

After hearing counfel on Friday^ May the 23d, 1783, 
the twelve queftions, herein after mentioned, were put to 
the judges by the lords: — Ten on the motion of lord 
Thurlow^ and the iith and 12th on that of the carl of 
Mansfield I and then the further confideration of the caufe 
was adjourned to Monday^ Afoy the 26th, when the houfe 
being informed, that the judges differed in opinion, they 
were dirfefted to deliver their o^xmon^ feriatim^ with their 
reafons. And accordingly, five of the judges prefent, 
namely, Mr. juftice Heathy Mr. juftice Buller^ Mr. baroH 
Perryn^ Mr, baron Eyre^ and Mr. juftice NareSy deliver- 
ed their opinions ; and then the houfe adjourned to 
JVedn^fday^ the 28th of May^ when Mr, juftice ^//<f^, 
Mr. juftice Gouldy and lord chief baron Siynner, delivered 
. their opinions ; and then the lords appointed Friday the 
30th, for the further confideration of this caufe; on 
which day the bifliops of Sa/ijiury, Bangor^ Llandaff^ 
and Gloucejier fpoke ; as did likewife lord Thurlow^ the 
earl of Mansfield^ and the duke of Richmond. 

Then it was ordered and adjudged, that the judgment 
given in the court of King's Benth^ affirming a judgment 
given in the court of Common Pleas^ be reverfcd. On a 
divifion the numbers were 19 for reverfing, and ig 
againft it. 

The twelve queftions put to, and the anfwers of, 
the judges, were as follow : 

I. WHETHER an agreement made between the 
incumbent, on a benefice with cure of fouls, and 
the patron thereof, whereby fuch incumbent under- 
takes to avoid the faid benefice, at the requeft of 
fuch patron, be not an agreement for a benefit to the 
faid patron ? 

2. Whcthcf 
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2- Whether, if a patron (hall prefent any parfon to. 
any benefice with cure of fouls, for or by reafon of 
any fuch agreement, fuch prefencation will not 
be void i 

3. Whether a bond given by the incumbent, on a be- 
nefice with cure of fouls, to the patron thereof, in 
the fum of 3000I. defeafible only by the faid incum- 
bent avoiding the faid benefice, at the requeft of the 
faid patron, (whether the value of the incumbency be 
greater or lefs than the faid fum of 3000!.) be not 
a bond for fecuring a benefit to the faid patron ? 

4. Whether, if a patron fhall prefent any parfon to 
any benefice with cure of fouls, for or by reafon of 
any fuch bond, fuch prefentation will not be void ? 

5. Whether the ordinary of a diocefe, wherein any 
benefice with cure of fouls lies, be compellable in 
law to accept the refignation of the incumbent 
thereof, in a cafe where the refignation {hould ap* 
pear to be not fpontaneous, but at the inflance of 
another, and under the coercion of a bond to pay 

money in cafe of a negleft or refufal to refign ? 

6. Whether a bond given by the incumbent, on a be- 
nefice with cure of fouls, to the patron thereof, in 
the fum of 3000I. defeafible only by fuch a<St as 
afterwards to be done by the ordinary, be not a bond 
for the benefit of the faid patron in refpeft of the 
contingency, which fuch incumbent cannot con- 
troul ? 

7. Whether, If a patron fliall prefent any parfon to 
any benefice with cure of fouls, for or by reafon of 
any fuch laft mentioned bond, fuch prefentation will 
not be void I , 

S. Whether the unfitnefs of the cleric of the defendant 

in error, in the fecond plea mentioned, be alledged 

with fufficient certainty ? 
9. Whether the faid fecond plea be fufficient in law 

to bar the defendant in error from maintaining his 

adlion ? 
10.. Whether the unfitnefs in the faid fecond plea fet 

forth is traverfable ? 

11. Whether the excufe alledged upon this record, 
for not admitting, inftituting, and inducing the 
clerk of the defendant in error, is fufncient in 
law ? 

12, Whether the bond ftated in either of the pleas is 
good and valid, or corrupt and void in law ? 

F3 Answkrs 
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Answers of the JUDGES. 

Six of the judges, viz, Mr. jufticc Heathy Mr. juftice 
puller, Mr, juftice^ar^/, l^r. juftice /iP///«, Mr. juftice 
Gould, and the Lord Chief Baron, were feverally heard 
to deliver their opinions upon the faid queftions as fol- 
low : 

T'o the \J\ ^ujlion. THAT the agreement ftated in 
this cafe is not an agreement for a benefit to the 
patron within the meaning of the ftatute, 

5^7 the rd. That if the patron prcfent for or by reafon of 
fuch an agreement, the prefentation will pot be void, 

Ti the 3^. That giving fuch a bond does not fecurc 
a corrupt or illegal benefit to the patron, being only 
intended to enforce the refignation of the benefice, 
and that the being obliged to have recourfe to the 
penalty of the bond will be no benefit to the patron, 
within the intent and meaning of the ftatute. 

7o the Afth. That if the patron prefent to a benefice for 
or by reafon of fuch bond, fuch prefentation will 
not be void, 

^0 the ^th. That it not being a queftion made in the 
courts below, nor ever argued at their lordlhips* 
bar, they beg leave to decline giving any opinion 
upon it. 

7o the bth. Whether the incumbeqt can compel the 
ordinary to accept of the refignation or not, they 
were of opinion, *tis not a corrupt benefit to the 
patron. 

7^ the Jib. That this is anfwered by what was faid 
to the 4th queftion. 

To the S^h, That the unfitnefs of the defendant in 
error's clerk is not alledged with fufficient cer- 
tainty. 

To the gih. That the plea is not fuiEcient in law to 
bar the defendant in error. 

To the 1 0th. That the unfitnefs, as fet forth in the 
plea, is not traverfable. 

To the 1Mb. That the excufe alledged upon this re- 
cord, for not admitting, inftituting, and inducing 
the dt;lendant's clerk, is not fufficient in law. 

To the \2th. That the bond ftated in the pleas is 
good ar>d valid in law» 
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Then Mr. baron Perryn delivered his opinion, upon 
the faid queftions, as follow : 

To the \Ji ^efiion. That it is a benefit, but not cor^ 
rupt^ within JIat. 31 Eliz. cap. 6. fee. 5. 

To tht ai. That fuch prefentation will not be void, 
within the intention and meaning of the ftatute. 

To the yi. That it is a bond for fecuring a benefit to 
the patron. 

Tothe /^ih» That notwithftanding a patron does pre- 
fcnt, by reafon of fuch bond, fuch prefentation will 
not be void. 

To the yh. That the ordinary is compellable to ac- 
cept the refignation in the cafe flated, unlefs he can 
Ihew a fimoniacal or corrupt agreement, or other 
fufficient caufe to the contrary. 

To the 6th. Whether the incumbent can, or cannot 
controul, in the cafe ftated, fuch bond is a benefit^ 
but not a corrupt one, within the meaning of the 
flat. 31 Eliz. 

To the yth. That if a patron does prefent for or by 
leafoii of fuch laft mentioned bond, fuch prefenta* 
tion will not be void. 

To the itbj ()th^ and lothy on the fecond plea. That the 
unfitnefs of the defendant in error's clerk, in the 
fecond plea mentioned, is not alledged with fuffi- 
cient certainty. That the faid plea is not fufi- 

cient in law to bar the defendant in error from 
maintaining his adion ; and that the unfitnefs in 
the faid plea fet forth, is not traverfable. 
To the I ith and i2th. That the excufe alledged upon 
this record, for not admitting, inilituting, and in- 
duSifig the clerk of the defendant in error, is not 
fufficient in law j and that the bond flated in the 
plea is good and valid in law« 

Then Mr. baron Eyre delivered his opinion, upon the 
faid queftions, as follow ; 

To the iji ^ejion. That it is an agreement for 4 

benefit. 
To the id. That it does avoid the prefentation. 
To the ^d. That the bond is a benefit. 
To the 4th^ That it does avoid the prefentation. 
7i the 5/*» No anfwer, ' 

F^ T$ 
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To the 6tk Affumlng that the bi(hop may rcfufe, it 
is a benefit in rcfpeft, ^c. 

To the yth. Affuming, ffftf- It does avoid the prefen- 
tation. 

7'o the Sth. That the unfitnefs is not allcdged with 
fufficient certainty. 

Tothegth. That the fecond plea is not fufficient in 
law, &c. 

To the loth. That the unfitnefs in the fecond plea fet 
forth, as fet forth, is not traverfahle. 

To the nth. That theexcufe in the firft plea is fuffi- 
cient, and the excufe in the fecond plea not fuffi- 
cient. 

71? the I2tjj. Upon thefe pleadings it is not competent 
for the plaintiff in error to objedt to the validity of 
the bonds flated in the pleadings, and therefore they 
are to be taken to be good and valid, and not corrupt 
and void in law. 

Arguments of the JUDGES* 

Mr. juftice Heath faid, that the four firft queftions 
were intimately connedled with each other, and therefore 
he would confider them together. {Seepage 70.) The 
common law, he obferved, confiders advowfons as a fpe- 
cies of real property, incorporeal rights ; which from the 
earlieft times have been objefts of commerce, and under 
every modification of real property, not only tranfmiffible 
from hand to hand, but, it is admitted, they have 
been the fubjefis of future grants.— By the old law, 
it is true, that a prefentation ta a void living ihould 
be gratuitous ; and if the prefentation to fuch a bene- 
fice (hould be fold, it would not pafs, becaufe fuch a 
fale was fimoniacal. — But now the law permits the 
patron to make every poffible advantage of an advow- 
fon J but confiders him incompetent to determine upon 
the idoneity of the clerk, and conftitutes the bi(hop the 
fole judge of his qualificalion, in order that under the 
fuperintendence of the ordinary the public may be fecure, 
that no illiterate or unqualified perfon may be admitted 
to the difcharge of fuch a facred truft, — The policy ot 
the law has admitted advowfons to be objeds of com- 
merce, with no other view than to admi^ the pur- 
chafers of them to provide for children^ friend?, and 
;dations, 

la 
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In the cafe of Lawrence and Jones {fit pogi ^S) 't 
vas faid to h^ good policy^ as it was intended to provide for 
the child of the obligee. 

It is agreed by the judges, that thefe general bonds 
of rcfignation are valid and effedual in law ; and they 
have been eftabliflied by a long feries of dccilions for 
near two centuries ; fo that at this day they cannot be 
called in queftion. 

The firft cafe of Lawrence and Jones {fee page 15) was 
determined twenty-eight years after the itatutc againft: 
Simony. It was firft determined in the king's bench; 
from thence it went by writ of error to the court of Ex- 
ihequer Chambetj and there it was unanimoufly decided 
by all the judges, that fuch bond was good. 

Although this determination was tNventy-cight years 
after the enadting of the ftatute, it may be confidered as a 
cotcmporaryexpofition, and cotemporary cxpofitions have 
always had the grcateft weight. 

At that time lord Coke prefidcd in the court of King^s 
Bench^ and Sir Henry Hobart in the Common Pleas: 
Lord Coke^ in his reading upon the ftatute againft Simony, 
fays he was a member o^ parliament at the time when 
that a(S pafied, and that he noted well the proceedings of 
the houfc, and yet he concurred in opinion with the other 
judges, that fuch bond was valid. 

But there was a difference of opinion, whether the de- 
cifions upon thefe bonds were applicable to the prefent 
queftion ? And whether the prefentation being purchafed 
by the bond is not void as being a benefit within the true 
intent and meaning of the ftatute ^ in the preamble of 
which {/^^ page ^) it is exprefTed, to be made for the 
avoiding of fimoniacal and corrupt prefentations to be- 
nefices, (^r. In truth it is only an amplification of two 
canons to be found in Lyndewoodj 108 and 281. There 
can be no reafon why a ftric^er conftruftion (hould be 
given to ftatutes than the canonifts themfelves have given 
to canons 9 and the ftatute avoids the prefentation, when 
any perfon is prefented by reafon of any reward, profit, or 
benefit whatever. 

The //V^rtf/ conftruftion of the* ftatute ha$ never been 
adhered to ; for inftance, a patron derives a benefit by a 
prefentation to his fon, and faves a portion for a younger 
child, which is an advantage to him ; or a bifhop rewards 
the meri tor ioniffer vices of a chaplain by prefenting him 
to a living, which Is a profit, and by reafon of which 
the prefentation is made ; that was never held to be fimo- 
niacal by canonifts or commoh lawyers, 

Ano- 
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Another example is, the lord chancellor or lord keeper 
for the time being has the difpofal of all the king's 
livings in the king's books which do not exceed 20 I. a 
year. They have this privilege, to reward the clerks 
in Clfancery, Here is an an avowed reward, and the 
clerks muft have entred into the fcrvice with that view ; 
yet thofe who held the feals never thought thcmfelves 
guilty of Simony when they rewarded fuch clerks with 
prefentations to crown livings. 

This is a bond the penalty of which is to enforce the 
reflgnatioa mentioned in the condition of it, and the law 
conftrues bonds according to the intention of the parties ; 
and in all bonds with a condition, the penalty is only 
confidered as enforcing the condition : This is illuftrated 
by an inftance drawn from a ftatute of ufury, in cafe of a 
common bond for repayment of a fum of money with in« 
tcreft. The tenor of the obligation is to oblige the par* 
ty to pay double the fum borrowed, if not paid upon a 
day mentioned. It has been made a ferious queftion 
whether this is not ufury ? It has indeed many features of 
it: The anfwer is, the principal is not in danger; it 
was refolved not to be ufury for this reafon : it was in 
the power of the borrower to difcharge himfelf by repay- 
ing the principal according to the terms of the bond ) 
fo the obligor in this cale may difcharge himfelf from 
the penalty by refigning the benefice. 

In the cafe of Babingian and fVood^ {fi^P^g^ l6) a 
bond to refign in favour of the fon of the obligee was 
keld good. 

In the cafe of Durjlon and Sands .{ fee pMge 18) it is. 
ftated, that a clerk gave a bond to rtfign, that the patron 
jnadc an improper ufe of it ^ and a bili'was brought to be 
relieved againft the bond ; the lord keeper declared that the 
bond was good in law, and notwithftanding the plea of 
an improper ufe, no objection was made to the bond 
being originally void \ and in the books no diftinflion 
is made between fuch bonds as were given during the 
vacancy and fuch as were given afterwards during the 
incumbency. 

It was further urged at the bar, that an advantage 
would Accrue to the patron under fuch bonds ; becaufe it 
is a mere marketable commodity, and would fell at a 
greater rate : The anfwer to this is, if the patron meant 
to keep the advowfon, a bond is no more benefit to him 
than the law permits ; if it be fold^ it is an abufe, and 
may be pleaded to the bpod. 

Every 
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Every day's experience fliews, that common bonds may 
iColour ufury, and nobody ever thought of fupprcffing 
bonds for lawful intereft^ becaufe under colour of them 
ufury might be taken. 

The ordinary himfelf has a remedy for fuch improper 
ufes made of a bond. In that cafe they may refufe to 
take the refignation. Befides, the legiflature has created 
forfeitures for fuch difability which muft prove to be fuf- 
ficicnt till the legiflature declares otherwife. Therefore 
his anfwers to the ift, 2d, 3d, and 4th queftions (fa 
f>age 68^ 69 J were, fcf^, (/^^ page yo.) 
The fifth qucftion is, (iff. {fee page 69;) 
This queftipn, Mr. juftice HeathWid, was totally new; 
it had not been argued at the bar ; there is no decifion of 
it in the books ; and therefore if an anfwer to it is Vequired 
he fhould defire it to be argued at the bar. In anfwer, 
however, to this queftion, he fhould take it for granted 
9t prefent, that fuch a refignation may be refufed* 
The 6th queftion is, whether, ^r. {fee page 69). 
In this bond the obligor contra£ts for the a£l of ano-- 
ther J and therefore at all events, whether or no the 
ordinary be compellable to accept the refignation, the 
obligor is bound to pay the penalty of the bond ; all 
the judges are agreed in this point, 

The feventh queftion is, if a patron, £5V. {fes 
p0gi 69.) and fee the anfwer in page 70* 

As to the 8th, 9th, and lOth queftions he would con-^ 
iider them together. {See page 6g.) 

All the judges (he faid) were of opinion, that the 2d 
plea is infufficient, as it fets forth the bond was given for 
the purpofe of invefting the patron with an undue inSu* 
ence over the clerk : If by undue influence was meant fuch 
an influence as neceflarily refulted from the bond, he might 
traverfe it* But if a fpecific influence be meant, fuch as 
regarded tithes in kind or any thing collateral, it ought to 
be pleaded, that iflue might be taken upon it. For 
want of proper pleading we think it is too general, and not 
(raverfable. 

As to the two laft queftions, namely, (Jeepage 69.) 
The anfwers to tli' former qucftiolis would be an 
anfwer to thefe two queftions ; He was therefore of opi- 
liion, the excufe alleged upon triis record for not admit- 
ting, inftituting and inducting the clerk of the defend- 
ant in error was not fufficient in law, and that the bond 
ftated in either oT the pleas is good ^nd valid, and not 
f o^upt in la\f, 

Mr. 
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Mr. juftice Buller argued, that as the laft queftion went 
to the general point of law, refpcfting the legality of a 
general refignation bond, and many of the other quef- 
tions Teemed to be confequences of that, he (hould beg 
leave to anfwer that queftion firft. 

He faid he had taken no fmall pains to find out 
upon what principle all thefe cafes have gone ; but he 
muft fay it has not been with much efFedt ; for he could 
not find that the different authorities which were upon 
this fubjeft are fupported by that fenfe, by that reafon, or 
by that principle, which, if the cafe were now totally 
new^ would govern him in his judgment, or induce him 
to concur in thofe decifions. But the authorities are fo 
very numerous ; they have arifen at fo many different pe- 
riods of time ; all the judges for nearly two hundred years 
pafl have been fo uniformly of the fame opinion ; the law 
has beeiT received not only in Wtftminjler-hall^ but 
throughout the whole kingdom as perfeftly fettled, and 
mankind have fo uniformly aded upon this idea^ that it 
feemed to him, it would be very dangerous to overturn, 
or even to (hake thofe autho rities : For if policy, private 
Wiihes, or the hardfhips of a cafe were permitted to weigh 
down judicial determinations in one inflance, they might 
be extended to any other, and the law, inftead of being a 
certain Tulc^ would be governed by a difcretion to be cx- 
crcifed without rule in each particular cafe which comes 
in judgment. 

The bond in queftion is a bond with a condition to 
refign upon requeft ; and it is ftated in the pleadings, that 
it was corruptly agreed between Mr. Eyrg and Mr. Ffyubef 
that Mr. FfjUhi fiiould prefent Mr^. Eyn^ and in confe- 
quence thereof, Mr. Eyn ihould give this bond to 
Ffiuhi. 

The queftion is, whether fuch a bond be corrupt and 
illegal? 

The authorities one and all have determined, that 
fuch a bond is good : And this has been decided not only 
in cafes where it might be fuppofed, that the bond was 
given after the prefentation, and without any previous 
agreement, but in cafes where it did appear, that the 
bond was given before the prefentation, and that the pre- 
fentation was made in confideration of that bond. 

In the cafe of ^^^^^ and Hargrove^ {fi^P^i'A^) *t* 
appeared from the condition that the patron had not pre- 
fented, but upon the terms of the bond ^ and yet the bond 
was held good. 

This 
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This IS not the firft cafe that arofe upon the Tubjea of 
refignation bonds after the making the ftatute of 31ft of 
Elizahitb : This cafe was in the 43d of Elizabeth, But 
even fo early as the 40th of Elizabeth^ there is the 
cafe of OUbury and Gregory^ (fi^P^i^ H) ^^ which it was 
held fuch a bond was good. This was but nine years after 
the ad. From that time to this, there have been a variety ^ 
of cafes which have determined thofe bonds to be good, 
and not exceptionable. 

Before parting with this queftion, he would take no- 
tice that even at common law, and long before the ftatute, 
thefe bonds were in ufe. It appears fo early as in the 
14th year of Henry IV ; that an aflion of debt was 
brought againft the parfon by the prior, who demanded 
|00 1. upon a bond ; the obligation of the condition was, 
that if the parfon (hould refign his church within a cer- 
tain time to the prior for a certain penfion to be agreed 
upon, the obligation to be void. 

In this cafe a fum of money was ftipulated for an 
annuity in confideration of the refignation and yet there 
is not in that cafe a word faid objeding to the legality of 
fuch bond. He had only one cafe more to mention upon 
this fubjedl, to fhew the ground mentioned before that 
the courts of law have made no diftin£lion in the cafes 
whether the bond was given before the prefentation or 
after^ and that is the cafe of Bablngton and Wood-, 
(fit page 16) there alfo the bond recited, that plaintifF 
intended to prefent defendant. In the other cafes, it was 
thought fo immaterial, whether the bond was given before 
or after the prefentation, that, the books arc quite filent 
about it; but the point decided in all is : That the bond 
is good and valid, and is not corrupt or void in law, which 
is the anfwer he would give to the laji queftion. 

Two cafes he faid were mentioned at the bar from 
books which are by no means of authority, and, unlefs his 
memory greatly deceived him, both thofe books have been 
forbid to be cited in IVeJlminJlcr-hall \ they are Comberkach 
and Noy: The cafes cited from them are fo loofe, it is, 
impoffible to collect any thing from them. 

As to that in Comberbach {fee page 21) there is no ftalc 
whatever of the cafe then in judgment; it is merely a 
loofe note without any cafe to fupport it ; a mere JiSium 
fuppofcd to be made ufe of by lord chief jufticc Holt^ who 
fays, ^c. See page 21. 

This is merely a diSfum : In what cafe it happened is 
not at all ftated ; and however much he might difapprove 
of it ; yet if that expreilion was ufed in a cafe arifing 
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upon rcAgnation bond, it is nioft probable, thai ittttthU 
nation followed the fate of all the others before mentioned i 
It only fhews, that lord Holt at that time held the fanae 
opinion he [Mr^ juftice Buller] did now, namely, that^ 
after fuch a vaft train of decifions, it is not competent to 
the judges to excercife their judgments upon the queftion^ 

The cafe in Noy feecned to him full as loofe. (Sii 
page i6.) How the queftion arofe there does not appear ^ 
it is merely a diflum of fomething that pafled at niji priusy 
he had not fcen the record ; but he underftood, fome of 
his brethren would give their lordfhips a fuller account 
of it than he was able to do. 

The xft and 2d queftions are confequences of that 
juft anfwered ; for it is determined by all thefe cafes, that 
fuch a bond is not a heveft within the meaning of the 
ftatute of queen Elizabeth : If it were a benefit within 
that ftatute, the bond itfelf would be void; for tho* this 
ftatute fays the prefentation itfelf fhall be void, yet by 
operation of law upon the ftatute all confiderations given 
for a caufe prohibited by the ftatute will be void. 

This was fo laid down in Bartlett and Viiut*s cafe itt 
Carthew 282. {See page 19.) It is obfervablc in that cafe 
lord chief juftice Holt exprcfsly mentions the cafe of 
Simony; for my lord chief juftice Holt fays, every con- 
traS, ^c* Seepage 19. 

This authority never has been contradicted j but on 
the contrary has always been received as the rule which 
ought to govern in all fimilar cafes; the agreement not 
being a benefit within the meaning of the ftatute, a pre- 
fentation by reafon of fuch agreement will not be void. 

If the prefentation be void, it muft be fo becavfe it is 
made upon a corrupt agreement; there is no agreement 
ftated, but that fuch a bond (hould be given: The la^/ 
has faid that it is not corrupt ; for if the bond itfelf be not 
corrupt, the agreement to give that bond cannot be fo, 
and confequently this prefentation is not void. 

His anfwer to the 3d queftion v/as governed by that which 
was given to the firft; it differed from the firft^ queftion 
only in fuppofing the penalty to be in a certain fum men- 
tioned, and requiring to know, if there be no difFefience in 
law, whether the value of the incumbency be greater or lefs 
than the penalty of the bond. The amount oi the penalty, 
whether more or lefs than the value of the incumbency^ 
will make no difference, if given /or the purpofe of com- 
pelling the refignation ; for it is declared by law to be legalj 
but if it be under an agreement expreffed or tacitly under- 
ftood, that the incumbent ftiould pay the money, and 
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fliould not refign, that would be in efFc<a the fale of a living, 
and then the bond would be corrupt and void. No<V that 
does not appear upon the face of the bond, but mud be 
made out by proper averments \n pleading; and it muft 
b^ either admitted upon the other fide or found by a jury : 
till fuch agrecme/it or fuch intended ufe be made of a 
bond, it is admitted all through the cafes, a bond would be 
good ; becaufe nothing that the law calls corrupt appears 
upon the face, of it. 

To the 3d queftion, his anfwer was, fuch a bond is not a 
bond for fecuring a benefit to the patron within the intent 
and meaning of the ftatute of the 31ft of ^//2^^^/.&. 

For the fame rcafon, the anfwer to the 4th queftion is, the 
prefentation by reafon of fuch bond will not be void. 

With refpeft to the 5th queftion j he faid, that it has 
not been argued at the bar; It is a queftion whicM 
he could not find has bee. decided in any book what- 
foever, and when the queftion is made it can be made by 
application to that court in which he had the honour to 
fit; and therefore he hoped their lordfliips would permit 
him, in conformity to the requeft of his brother Heathy to 
decline at prefent giving any anfwer to that queftion, till 
he heard it argued, and could be enabled to form a more 
perfe<Sl opinion than he could at that time. 

Lord Thurlow obferved, that the 5th queftion may 
be anfwercd, or not, as it fliould be confidcred to be 
material; he was very ready to admit, if any queftion 
has been adopted by the lords, and put to the judges, 
and it afterwards turned out, that that queftion did 
not turn the fate of the cafe before the houfe, it was 
not only proper but reafonable that the queftion fliould 
be totally difcharged ; but fomething or other he faid 
muft be done; either their lordfliips muft comply with . 
what feemed to be the requeft of the two learned judges, 
or difcharge it from being anfwered at all. He hoped 
their lordfliips underftood him to be fpeaking without any 
prediledtion for the one or the other cf the methods ; but 
with refpeft purely to that dignity which was efl*entially 
neceflary for their lordfliips to keep up, he took it to be 
the cleareft of all propofitions in point of order, that the 
qucftions of law to be put to the judges fliouId be ab- 
folutely, exclufively^ and finally in their lordfliip's breafts 
only. It was not fit for their lordfliips to put queftion.s 
here, and be told, whether the queftions are or are not 
fit to be put. It was for their lordfliips to decide whether 
they were fit or not, and his lordfliip protefted he had no 
w'lfli, upon fubjedls of this kind, to urge upon the judges, 
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qucftions which they feemcd difinclined to 'anfwcr, but 
quite the contrary; but whenever it appears there is a 
great inclination not to anfwcr any particular queftion, 
muft their lordfhips decline aflcing any anfwcr ? If the 
judges go through and ftate one by one that ihey do not 
find themfelves competent to anfwer that queftion : If 
they deiire the queftion fhould ftand unanfwered, unlefs it 
is argued; their lordfliips may defire it to be argued again, 
or any part of it; but as the queftion ftands at prefent, it 
is impoftible to go on. 

Earl of Mansfield anfwered, that, as far as he was able, 
to recolleft, he took the ufage of the houfe to be, if the 
judges decline anfwering any queftion, the houfe, if they 
acquiefce, may proceed without any particular order 
whatever; if the houfe refufe to acquiefce, which is a 
thing he never remembered to have happened, it muft 
come to a debate or a queftion in order to difcharge the 
former order, to put that queftion or to adhere to it; 
but there were many inftances where the judges have 
declined anfwering a queftion, and he remembered in the 
cafe of a habeas corpus^ they declined anfwering one, 
and but the other day the judges declined, upon a queftion 
cf baftardy, to give an anfwer to it. The houfe ac- 
quiefced. When this queftion was propofed he then 
fuggefted, but with great deference to the great authority 
which propofed it, that in his humble apprehenfion it 
was not quite a proper queftion to be put to them; it 
did not arlfe out of the caufe in judgment; neither fide 
had argued it; nor thought it material to the determi- 
nation ; nothing had been faid about it; and queftions 
upon collateral arguments are not properly put to judges: 
They muft be upon grounds from whence a conclufion 
is to be drawn : With refpeil to their lordfliip's coming 
to a refolution by way of ordering the difcharge of a 
queftion, he did not know of any precedent for it; 
he believed it has gone by acquiefcence, when the judges 
have declined anfwering; and where fuch queftions would 
have diawn an extra-judicial opinion upon the matter, it 
was a ftrong ground for their lordftiips to acquiefce: 
Some of the judges may give an anfwer to it; he did not 
know whether they would or not. 

Lord Thurlow replied, and obferved, that he had 
already faid, that putting particular queftions to the 
judges was by no means an article upon which he en- 
tertained any anxiety, much lefs at prefent : he wifhed at 
the fame time it might be confidercd, whether it was or 
not conducive to the decifton of the caufe now depend" 
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Ifig^ before their lordftips : He was ready to agree that 
it wis (extremely unfit to give the judges the trouble 
<Sf looking into the i^atter; it was extremely unfit for 
their iordthips to pUt any quefiions to the judges that 
did in no manner conduco to anfwer the que^ftion in dif- 
tuffi6n before the hobfe: It is true, no decifion has been 
found upon the fubjefi: ; he believed none could, and 
th^ reafoh why he took the liberty of propofing the 
queftion originally was this; becaufe )ie thought it 
material to determine, whether the bidiop might be un- 
/detftbod, in deliberating upon accepting the refignation 
or not, to be ading judicially, or as he is faid to be in fome 
cafes, when he exainihes the idoneity of the parfon ; he 
^aS at a lofs to know, whether the difcretion refls with 
him to choofe whethar he would or not accept . the re- 
Hgnation. 

If a bond were given, undertaking for the zSt of 
another, ovef whom the obligor could have no controul, 
there could be no doubt that he would be liable to the 
'ptnthyi if iccejpting the refignation be a judicial ad, 
the penalty would wait the event of the propriety of 
afking that refignation, and the bond would be good or bad 
as thit propriety Ihould turn out one way or other: It 
feefned to Kim to be material to know what was the ha* 
((ire of the difcretion refiding with the bi(hop for that 
purpofe. 

. ^j no quijlion mas put to the boufe to make any order 
upon thefuhjeBi the judges were defired to proceed upoii 
the next quejtions. 

Mr^ Juftice j?«/&r refumed,, and fald he was going 
to anfwer the 6th and 7th queftions propofed by their 
lordfhips. See page 6:^ » 

In the cafe of Hejketh ^nd Grey {fee page 22.) the obligor 
Undertakes for the acceptance of the ordinary, and not- 
Wiihftanding th«t, the bond was determined to be legal : 
The bold being good, the prefentation by reafon of 
fuch bond will not be void. 

The 8th, 9th, and loth queftions {fse page 69.) are all 
applicable to \\ic 2d plea upon this tecord and the faniC 
reafons which decide one will alfo determine the other; 
and therefore he would confider thefe three together* 

The 2d plea ftates, C^r. ( See page 55.) 

'iThe biflbop has ftated in this plea only the common 
la#-contra£ty and what he conceives to bs the elFedt of 
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it ; he has in no part of this plea ftated the ecclefiafticat 
law as the general law of the land, or even that he 
examined Eyn according to the ecclcfiailical law, or 
that Eyre was unfit by that law, or that the bifhop, 
according to the ccclefiaftical law, adjudged him unfit: 
This therefore, in his apprehenfion, muft ftand or fall as 
good or bad by the general law of the land. 

It is a general rule of pleading, that every material fafl: 
muft be fo alleged, that it may be traverfcd and put in 
ilFue. A conclufion of law on fafls is not traverfable. 
What ef}e£t the bond would have had is a matter and 
conclufion of law; And the only fa£l which could have 
been traverfed on this plea is the agreement to give the 
bond in confideration of the prefentation, or the fa£l of 
giving the bond. 

Either of thefe traverfes would have been immaterial; 
The law has faid fuch a bond is lavvful, and if it be 
lawful, the agreement to g've it muft be foj and though 
whether the bond does give undue influence or not is a 
queftfon of law, you can never fay, that a lawful, bond 
gives an unlawful or undue influence; for if the bond had 
that effe£l, the bond itfelf would be void in point of law. 
, In this plea the undue influence is ftated as a con- 
fequence; but if it had been ftated as a pofitive fa£t, it 
^ould not have varied the cafe. What is undue in- 
fluence ? It is a thing not to be defined, much lefs to be 
tried by a jury. 1 o make fuch a matter ifluable, it 
fliould be ftated particularly what the influence was, and 
what was the particular objedl for which fuch bond wa§ 
given: In the Cdiicr of Hf/keth and Gray^ {f^^ P^i^ ^2.) one 
of the pleas was the fame as this plea upon the prefent 
record; and it was ftated, that the prefentation as well as 
the bond were both, made in confcquence, and in pur- 
fuance of a corrupt agreement. 

He then ftated the pleadings in that cafe as W had 
them from the record itfelf: In one plea it was ftated^ 
that the vicarage became vacant before making the bond» 
and at the time of making the bond it was and continued 
vacant; that Hejkeih was the patron, and it belonged to 
him to prefent; and thereupon it was corruptly agreed 
between the plaintiff and the defendant, that the plain- 
tiff fliould prefent the defr'ndant to this vicarage, that he 
might be infiiiuted and induced therein ; that Gray 
fiiould not hold the fame nor continue paifon, notwith- 
iranding fuch prefentation, longer than fix years and three 
njonths; but (hould deliver it up to the proper ordinary, 
and upon the agreemert for that, he fiiould execute the 
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borid : Iri plirfuance of this, he did prcfent Graf t6 the 
pari(h charch, and he was inftituted and indudted, and 
Gray in purfuance of this corrupt agreement did execute 
the bond. 

This cafe is an authority with others that were men- 
tioned, that in cafes where a bond is given before pre- 
fentation and under an agreement^ and fuqh presentation 
(bould be made in confideration of fuch bond^ it is no 
objedlion. The laft plea was, it was in that cafe cor^ 
rupily agreed between the plaintiff and the defendantj 
that the plaintiff (hould prcfent, but the defendant ftiQuld 
not hold the living longer than fix years and three 
months 2 It was to keep the defendant in awe, which are 
ihe vtrords in jhi^ plea j It was agreed the defendant fliould 
feal and deliver this, writing, and in purfuance of that 
corrupt agreement, he did prefent him, and he made 
the bond. The laft plea fcems in that cafe to be 
the fame in fubftance and neatly in words as in the 
prefcnt plea, and in that it was decided by all the court 
the plea Was bad : This plea is infufiicient; it not being 
alleged with fufficient certainty; it is not traverfable, and 
confequendy fuch plea is not fufficient in law to bar the 
defendant in error from maintaining his adion* 

Whether the unfitnefs of a clerk in general may be 
traverfable^ or any cafe can be puc.in iflue to be tried by 
a jury; whether the objedlion is founded upon ecclefiafti- 
cal law^ and the bifhop has exercifed his judgment ac- 
cording to that law, is a very different queftion, and it 
does not arife iti the prefent cafe ;-< theretoie he (hould 
only humbly requeft not to be underftood to comprehend 
fucb a queftion in the anfwer that he has given to the 
particular unfitnefs of the clerk fet forth upon this 
tecord. 

The iith queftion is a eonfequence of what has been 
{iated in anfwer to the other queflions ^ iheiefore he would 
npt intrude upon iheir lordfhips lime further than to fay, 
he. was of opinion, that the excule alleged upon this 
tecord for not admitting, rnftituting and indudling the 
clerk of the defendant in error, is pot fufficient in law. 

Mr. Baron Perryn confidered the four firft queftions 
together : Tbefirft is^ whether^ i^^c. See page 68. 

The next queftion is, whether, ^e. See page 69. 

The two next queftions only vary from thefe by in- 
troducing the bond inftead of mentioning the agreement. 
See page 6^4 
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If this pr^fentation makes void the bond, it muft be 
by force of the 31ft of Eiizaiitbj chap^ 6. feff. 5. The 
word bemfit in this aS queans a corrupt advantage gained 
by the patron for fome bad purpofe. 

Now the courts of law for upwards of two centuries paft^ 
by an uniform feries of judgments by all the judges, have 
cftablifhed gemral bonds of refignation to be valid in law. 

It feems to be a contradidion in terms to fay, that the 
bond and agreement (hould be good^ and yet the pre- 
sentation void. 

There may be good coniiderations to induce a patron 
to prefent a parfon : if the purpofe is not exprefled upon 
the face of the agreement, it may fubfift upon a fair and 
good confideration. If it is gemralj and no purpofe ex* 
prcfled, it may be for a good purpofe. 

He was of opinion this agreement is not corrupt, or a 
benefit within the intention and meaning of the ftatute, 
and that by reafon of fuch agreement, the prefentation 
will not be void. 

With rcfpedk to the 5th queftion, which the learned 
judges who preceded him have declined to anfwer, he 
would give their lordfhips the bed opinion in his power. 

The queftion is whether the ordinary of a diocefe, ifc. 
See page 69. 

His opinion upon this was this; the nature of the 
bifhop's aA in the acceptance of the reflgtiation feenied 
to him iiot to be clearly fettled ; he could find no cafe to 
that purpofe, but a cafe that came before lord Hardwkie^ 
which he had the honour to attend : It is the cafe of the 
Inarch ionefs of Rockingham and Griffith in Lincoln* t Inn 
Hall on the 22d of March iJSS^fi^ /^J'^46. Mr. Henley^ 
who was afterwards lord Northington^ was counfel in it ; 
He faid the acceptance of a refignation was a jijdicial 
a6t of the bifhop, and could only be proved by fuch a£t 
as was necefiary to prove a judicial a£t: Lord Hardwicko 
in giving his opinion upon that cafe fays, I can find no 
authority for this, and I fhould take it the bifhop's zSt 
may be proved; for his acceptance or denial is a judicial 
a£t, and is the proper a£^ of a biibop : It is a kind of ad 
in the jurifdidion of the bifhop, though n«t in a judicial 
way, as many adls of the ordinary arc: This is the opinion 
of one of the greateft chancellors that ever fat in fFift* 
minjler-hall : The ordinary may refufe to accept the 
refignation for a fufficient caufe : He is the perfon who in 
the firfl inftance is to judge of the fitnefs of the prc- 
fentee ; but he could not, as he conceived, by law, at his 
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bwn will anJ pleafure, refufe to accept of a rcfignation 
without any caufe. In that cafe of Rockingham and 
Griffith^ it is faid that one queftion was, whether the or^^ 
dinary was bound to accept the refignation ; Mr. HtnUy 
^cg^^f ^^*( in no cafe was he bound to do it; the theiif 
attorney general (now lord Mamfield) was upon the other 
fide, who faid, the plaineft points are feldom called in 
queftion and are fupported by the feweft authorities. 
The chancellor intimated his opinion ftrongly, that the 
Of^dinary ought tQ accept it, and he afterwards did fo : 
According to the cafe in ad Chancery Reports 398 (fa 
page 18.) and Precedents in Chancery 513. {fie page 19 ) 
the ordinary is ndt bound to accept a refignation where 
an improper ufe is made of a refignation bond. The ads 
of the ordinary may be affirmed in equity ; but there is no 
cafe goes fo far as to prove fo broad a propoficion as this, 
that the ordinary can at any timey and without afligoing 
ahy reafon, refufe to accept a refignation, according to 
the authority in 2d Inftitutes 6^2. and the cafe of the 
bilhop of Exeter and Hele in Shower 88. (f^^ p^i^ ^S.) He 
was therefore of opinion that the ordinary was compellable 
to accept the refignation in the cafe ftated, unlefs he 
could (hew good caufe to the contrary ; and his judg- 
ment in no cafe is fufficient, but that of the clerk's 
htmg minus fiifficiens in literatura; and his opinion evei^ 
in that cafe is fubjed to the judgment of the metro- 
politan, but not to any controul in the temporal courts. 

With regard to the 6ih queftion, whether a bpnd, 
(fc. fie page 6g* He faid, if his opinion was right on 
the laft queftion, it is for the benefit of the patron, if the 
patroncan remove him in cafe he ftiould not refign, for 
improper condud, and. have the perfon which he can 
confide in ; but it is not fucb a benefit within the ftatute 
as to make the refignation bond void. 

The 7th queftion is whether, &fr. See page 69. 

He thought the bond would be good for the reafons 
before given ^ which were founded upon ftroog au* 
thorities. 

With refpeS to the 8th, 9th, and jcth queftlons, he 
ffiould take them together; they depend upon the 2d 
plea which ftates the undue influence. He entirely con« 
curred in opinion with Mr. juftice Buiier^ that the plea is 
infufficient in the manner it ftands, and in his apprehenfion. 
no iflue was ever joined upon fiich a propofition ; as the 
party could not be prepared to meet fo general a 
charge. 
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With regard to the nth queftion, whether, fc^tf. /iS 
page 69. He was of opinion it is infuffici&nt for thofe 
reafons which he had already dated to the houfe. 

In regard to the laft queftion whether, isfc. fa page 6g,, 
He was of opinion that the hond is good and valid 
in law. 

Mr. Baron Eyre: He confefled himfelf wholly unpre- 
pared to ^decide upon .the 5th queftion ; {fee page 6().) it » 
was extremely new, and involved in it many very iin=^ 
portant confiderations, requiring very great deliberation, 
^nd all the affiftance that an argument at the bar could 
furnifh, in order to enlighten the minds of the judges 
upon the fubjedl ; he really was not prepared to anfwcr 
that queftion, and he hoped the houfe would not ex- 
pe£fc it. 

To the other queftlons, he would fubmit fuch anfwers, 
as upon the beft confideration of them occurred to him. 

The nth queftion, he obferved, was general^ and led 
to an examination of the two picas upon the record. 

The firft plea is: The right reverend prelate, the 
plaintifFin error, did not admit the clerk, becaufc thq 
prefentation upon the bond was void. See page ^^^ 

The fecond plea is : That he did not admit him ; be-» 
caufe in his judgment, he was unfit tp be admitted. See 

Here are two very different cxcufes, which will require 
fome difcuflion, and in the courfe of that difcuflion, thd 
fubjeft matter of the |ft, 2d, 3d, 4tb, 6th and 7th, and 
of the 1 2th queftions {fie page 68, 6g.) propofed by their ^ 
Jordlhips would be confidered as points arifmg in the cafe, 
made by the ift plea; from the folution of which 
queftions, the general conclufion of the fufficiency or 
infufficiency in law of that pica is to refult. 

The 8th, Qth and loth queftions [fee page 69,) conititutc.. 
the merits ot, the 2d pica. 

By this method, the reafons upon v^hich he founded 
the anfwers he ftiould fubmit tp their iordfl^ips, would 
be exprefTcd in fewer words, and he flattered himfelf, 
would be better underftopd, than if h^ toojc the confi- 
deration of each queftion feparately, and in the order lO^ 
which- they were put. 

The plSaintiff in error has in his firft plea undertaken tp 
maintain this ground: That whereas by the ftatute of 
the 31ft of Elizabeth^ if a patron prefents tp a benefice, 
for pr by reafon of any agreement, promife, bond or 
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«ther aflurance for any reward or benefit, his prefentation 
fliall be voidj £iff. Seepage/^, 

In this cafe the patron has prefented, for or by reafon 
of an agreement^ that the clerk fliould give him a general 
bond of rcfignationj which being a profit and a bentfif 
within the ftatute, his prefentation is void \ that is the 
general qucftion upon this plea. 

This queftion is now for the Jirjl time, as far as he 
could learn, ftated, in the proceedings upon this record ; 
fo as to be the point in Judgment. It is a new and an 
important queftion in its confequences, and defcrves very 
ferious confideration. In the arguments at the bar, and 
in the courts of law from whence this caufe comes, as 
far as he has been informed, it feems to have been ajfumed^ 
that the queftion was to be decided by the folving ano- 
ther queftion, that is, whether a bond with a condition 
to refign at the requeft of the patron was void in law ? 
And their lordfliips* 12th queftion, which is upon the 
validity of the. bond ftated in theie pleadings, gave a 
degree of countenance to that argument. 

The counfel for the defendant in error refted the whole 
argument upon the authority of a feries of cafes, in 
which it was fald to have been adjudged, that thefe bonds 
were good in law;* the houfe was called u^on flare fuper 
4intiquas vias, and a ftorm of indignation was raifed againft 
all thofe who fliould unfettle foundations. 

Without unfettling foundations, he may afk, he faid, 
how the general doctrine, extra6led from this feries of 
cafes, that a general bond of refignation is in itfelf not un- 
lawful, applies even to prove that the bond ftated in thefe 
pleadings^ under they^^aWcircumftances of this caf^-, is 
not unlawful : And he was compelled to go into the 
enquiry; becaufe the queftion upon thefe bonds, propofed 
by their lordftiips, was not any queftion upon the validity 
of fuch bonds themfelves, but was a queftion upon their 
validity upon the particular cafe, and under the f^ecial 
circumftances ftated in thefe pleadings. 

He had looked, he faid, into moft of the cafes that have 
been alluded to, and found that inftead of deciding the 
queftion upon the validity of fuch a bond, given under 
Aich circumftances, as are difclofed in tnef^^ pleadings, 
they are exprefs authorities to prove that fuch a qutftion 
remains to this hour Open to difcUiTion. 

'From the uniform language of the cafes, if you object 

to the validity of thefe bonds, you muft tak^ the circum- 

<iances lipoii which the objection is found d, ctidt the 
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court may judge whether it is fufficieat* Therefore at 
once to diftinguifh this cafe from all the cafes cited, he 
believed, he may hazard the a0erciop, namely, that all 
the circumftances were ftatcd for the ^r/l time upon this^ 
record. 

In the cafe of Hi^Jhi Aand Gray^ {ff^PPl^ ^^O ^^ ^- 
fendant made, for the firft time, aa attempt to introduce 
fpecia] matter upon the record. He pleaded, it was cor- 
ruptly agreed, th4t a bond (hould be given ; the court 
rejected the plea, and the reafon affigned for reje£ting it 
was, the ailertion in ihe plea, that the agreement was 
corrupt^ which would not make itfo; It fli^ould biP fet; 
forth, what fort of corruption it ixfas, tha^ the court Qiay, 
judgf, whether it was fifnoniacal or npt. 

From one of his learned brethren, the houfe had heard 
a particular ftate of that plea; from that ftate, thus much, 
he learned and thought he was confident of, that it was, 
not a plea upon the ftatute of EUz^bitb: It was a plea, 
that it was corrruptly agreed, that the patron (bould/ 
prefent ; that the clerk might be inftitued, but that the 
clerk {hould not hold it ; to fecure that agreemeat, the 
bond was given, which is a very different cafe from the 
agreement, ihat the patron (hould prefent, and that for 
that prefentation the bond (hould be given, which is a qafc. 
Ihat arifes upon that (latute. In the prefent cafe it ir, 
fet forth what fort of corruption it was, that is impu^od. 
to this bond and to this prefentation : It is this fort of 
corruption; the patron has made the giving a bond the. 
prici oi his prefentation: In this refpe£l, therefore, the 
cafe upon this bond is. fubftantially different from apy. 
one of the adjudged cafe?, and it is perfectly mw* 

The validity of this bond was, in his apprehenfioo, 
pot in ilTue between the parties upon thefe pleadings. 
The plea in this cs^fe is a plea upon the ftatute of queen. 
Elizabeth^ and the plea applies not only to impeacl^ 
Xt\t bond, but to impeach the prefentation which ha^ been 
made in this cafe. It impeaches the prefentation, not by 
the medium of impeaching the bond, but by (hewing that 
this bond, good or bad, w^s cntred; into^ under certaia 
cifcumftanccs, which not for their intri^fic den^erit, but- 
by force of the ftatute of Elizahitb^ttio\x\A avoid the pre-, 
fentatkon. 

As all the cafes adjudged upon refignation bonds have 
been hitherto fuftained, bccaufe they were not in fii<3 im- 
peached for any matter introduced 9ut of the bond ; fo 
here the bond Aiited in thefe pleadings muft be taken to 
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bf'good as far as refpe^ts thisi plea^ becaafe upon this 
plea of the ftatute of Elizabeth the point of the plea does 
not go to impeach the bond. 

The bond is called indeed, corrupt, but the perfon 
^ho pleads it, takes no conclufion of law upon that cor- 
ruption, to aVoid tiiebond ; but his conclufion of law is, 
that by reafon of that bond fo given, good or bad, the 
prcieatfttion is void. 

He had very ferious doubts, he faid, whether in fuch a 
plea^, apd in fuch a fuit in quare impedit^ it would be pof- 
fiblc) by any plea' that could have been introduced, to have 
brought the validity of that bond properly in judgment 
before- the court, and therefore with this explanation it 
is^ he begged leave to anfwer the 12th queftion, namely, 
the bond dated in the firft plea upon thefe pleadings 
muft be taken to be good and valid, and not corrupt and 
void in law. 

He obferved, that, in his apprehenfion, the argument of 
the validity of refignation bonds, and of the validity of 
prefen tat ions, made the confideration of fuch bonds, is 
notjuft. If the cafes upon rt^fignation bonds do really 
conclude nothing to the queftion upon the prefentationt 
under the ftatute of Elizabethj they are but fo much rub- 
bi(h. thrown over the queftion, which ftiould be cleared 
away, tha( the true ground of the queftion' may be fair- 
ly ftatcd to their lordSiips' view. 

Hc/was bound to undertake the labour of this work; 
bcca^fe he profefled not to difturb the cafes upon refigna- 
tioo bonds as far as they have gone, and he muft therefore 
tak^ upon blmfelf to diftinguifl> thofe bonds from the 
cafe which is now in judgment; and he muft fuftain bis 
opinion upon the feveral topics, and the feveral queftions 
which their lordfbjps have been pleafed to call upon the 
judges for anfwers to, upon the ground of that dif- 
ti nation. 

By the ftatute of Elizahith it is ena£^ed, that a prefen- 
tation made for profit, reward or promife, ftiould be 
void, i/ti^P^g^A") Whether before the making this fta- 
tute the accepting of a profit for a prefentation was malum 
in fi^ at common layr^ or malum prohibitum by the canon 
law, or lawful by both laws, is not material ; it is now 
malum prohibitum by the ftatute under a penalty ; if it was 
unlawful bofori^ the ftatute is accumulative in refpe<5l to 
this penalty of avoiding the prefentation : If it was law- 
ful before, it becomes accumulativey«^m^i9iandf2iA7^the 
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prefcntation, to the extent of rendring it void and un« 
lawful. 

In the cafe of Oldbury and Gregory [^jee page 14) 
he really thought the judges miltook the nature of it ; he 
rather took it to be a cafe for the payment of a fum of 
money, and not a condition to refign ; that cafe was prc- 
cifcly the cafe he (hould have put ; it was a cafe on ton- 
dition to pay *a fuirj of money at a day certain ; the de- 
fendant pleaded that the money was agreed to be paid 
for the refignation of the benefice by the parfon, to the 
intent that another (hould be prefented to it, and Ihewed 
that the parfon and the patron, the obligor and the 
obligee, were parties to that agreement ; it was therefore 
demanded of the judges, whether upon the contrad being 
fimoniacal and againifc law, this (hould avoid the bond ? 
The plaintiff demurred, and it was adjudged for the plain- 
tiff, bccaufe Simony is not againft our law, nor is any 
contrail or obligation of this kind made void by any fta- 
tute in our law ; alfo the cafe does not (hew that the 
money was for any other caufe than the bond expreffcs : 
The condition was to pay a fum* of money : they at- 
tempted to aver by the plea what the true'confideration 
was. That cafe has been in modern times treated fome- 
what harfhly; it has been faid not to be law, {fee page 14) 
except it falls into the common error of denying there 
could be any avernnent againft the bond, be was ex- 
tremely inclined to agree to the law of that cafe, that 
Simony is not againft our law, and that there is not any 
contradt or obligation againft Simony made void by any 
ftatutc in our law : Sucn was the opinion of Sir Edward 
Coke upon the ftatutc. 3 /«/^. IJ3. 

One of his learned bretnren was M^o^t^ to think, that 
thefe cafes of refignation bonds have refolved that they 
ire not fimoniacal within the (fatute of Elizabeth, Ht 
begged leave to obfcrve, that fuch a queftion never could 
ariie in any of thofe cafes, becaufc the ftatute oi Eliza - 
heth never could be applied to avoid a bond, but in the 
prccife cafe in which it would alfo avoid the prefenta- 
tion ; that is, in the preeife cafe of that bond being' 
made the /)r/Vf of the prefcntation; becaufc it is in that 
cafe only the ftatutc of Elizabeth operates upon it. He 
thought he may venture to Uy there is not one of the cafes 
extant upon the fubje^Sl of refignation bonds in which it 
it ftated precifely, fo that the court could confider it as 
the point in judgment, that that bond was given for or by 
jeafon of or as the price of the prefcntation s without 
^ which 
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which circumftance it was utterly impoffible that the.ope^ 
ration of the ftatute o( Elizabeth ever could have fallen 
under the confideration of the court in difcuiSng the me- 
rits of thofe bonds. ^ 

It would have been perfeSly extra-judicial to have pro- 
nounced in fuch cafes upon the efFe£t of circumflances 
which did not exift in the cafe ; and if to any other 
purpofe thcfe bonds are faid to be or not fimoniacal with- 
in the ftatute of Elizabeth^ he confefled it was not to him 
intelligible, and certainly not appofite to the point, ii^ 
order to prove that the cafes upon refignation bonds may 
be confidered as having judicially been decided upon the 
conftrudion of that ftatute. No cafe that he has fecn 
profefles to have proceeded upon the ground of that 
ftatute. No cafe has thofe fafts and circumftances in-^ 
troduccd into it upon which alone the queftion upon the 
•peration of the ftatute could arife, and he doubted whe- 
ther the ftatute which does not profefs to avoid the con- 
tra£t can avoid it by a general operation of law upon fccu-» 
rities fuppofcd to be entred into againft it. 

What is it in truth that thofe cafes upon rcfignatioa 
bonds have decided ? What have they decided dire<5l» 
ly or by any fair and reafonable inference from what has 
J)een faid ? — It is fimply this, that it is pojjible that 21' 
refignation bond, if nothing appears to be particularly 
ftated to the contrary, may have been entred into for a 
good caufe. 

Three caufes are fuggefted, namely, to provide for a 
patron's fon, to fecure refidence, and to guard againft 
calamities. They have decided in no cafe in which irap* 
peared that the patron had bargained for a bond. All the 
cafes have arifen (the cafe of Hejketh and Gray only ex- 
cepted, which docs not come up to the point in queftion) 
upon the face of th'fe condition itfelf. 

He was very ready to admit, that it was extrfrnely 
probable that in every one of thofe cafes upon refigna- 
tion bonds, in truth and in fadt, there was a bargaiji for 
the bond, and that it was, as between the patron and 
obligor of that bond, the price of his prelentation j but 
it could not poiTibly be intended by the court upon the' 
cafe which appeared before them ; which cafe arofe fingly * 
upon the oyer of the condition of the bond ; fo much as. 
the condition of the bond did exprefsly aflertas the fa6t, fo * 
much the court wuuld adt upt^n ; but as to any intefjdment 
beyond /;^fl/ whic 'h< c )nditior, ftated, when vhe jur^^es * 
iQofe 9Ut fo anxioufly for poffibiliti^s in order to lupport 
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thefc bonds^ he need not fay to their lordfliips they were 
not likely to intend any thing, if it did not appear that in 
truth there was a bargain by which the bond was to be 
the price of the prefentation. 

The cafe of Joms and Lawrtnce {fii pogi 15.) certainly 
comes extremely near to the point, at large, and he thought 
it was the neareft cafe that could be found. The condi- 
tion of the obligation there recited, that the obligee pro- 
cured the prefentation from the queen, and was to prcfent 
Lawrtnce^ pretending, when his own fon (hould be 
capable,, to procure another prefentation for him : There- 
fore the condition of the bond went on to fay, \f Law- 
nnci fhould refign, the bond (hould be void. Now here 
is no exprefs ftipulation ; it is not ftated, that it was 
for giving fuch abond as this that Lawrenct was prefented ; 
it fails in that point, which is the very point upon which 
this whole queftion turns. 

The parfon, who wi(bed to obje£l to this bond, was 
obliged to take the cafe as it flood upon the condition 
ftated upon the oyer^ and he had not the advantage of any 
argument which could have arifen from the being able to 
afcertain,.that for that prefentation a contra£l was en- 
tred into, and therefore the bond might be voluntary ; 
and as it did not conclufively appear that it was otherwife, 
the judges would not intend that it was otherwife, and 
fuch obje£lions only could be taken as were confiftent 
with its being a voluntary bond, not extorted^ and not 
given as the price of the prefentation. 

Thefe bonds are fo pregnant with political mifchief, 
that it has been, with great difficulty, and not entirely to 
the fatisfaftion either of the lawyers or moralifts, that 
they h'ave been hitherto fuftained by putting a hw pffffihie 
cafes in which they might be fuftaine<I : Determinations 
upon fuch bonds were not^made in theprecife cafe of a 
refigpation bond extorted by the patron, aB the prict of 
his prefentation. Determinations in cafes wherein law- 
ful motives may he fuggefted for requiring fucH bonds, 
and for accepting them» will by no means apply to the 
. cafe of a dire£l ftipulation, even if this were an adion of 
debt upon a bond. 

In no view of this cafe has he been able to bring thefe 
authorities to bear upon the prefent queftion, upon this 
ftatute: In the arguments at the bar, he looked with 
ifnxiety for the application of thofe cafes to the bonds in 
queftion, from an earneft defire to conform to the pre- 
vailing opinions on this fubjed ; opinions to which no 
Bnan was cxpofed to error more than he was, and he has 
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revolved this fubjed again and again in fa!s mind ; he has 
read the cafes over and over, and he converfed upon them* 
but he was at that moment .unable to difcover that the 
queftion upon this firjl plea is concluded, or is even 
touched by any of tboie cafes. 

They appeared to him cafes decided upon a different 
fahjeSt, upon a different ftate of fads, and upon grounds 
and principles of law, which, if they were well eftablifli^ 
ed and applied to thefe cafes, had no relation whatfocver 
to the pre fen t cafe« 

Laying them therefore out of the cafe, the general and 
particular queftions included in it, are by no means com- 
plicated or entangled ; the ftatute of Elizabeth was made 
to enforce a very clear rule in the ecclefiaftical law, that 
prefentations ought to ht fpontaneous. 

To enforce this rule in a moft emphatical manner, 
the ftatute ha« ufed words moft extenfive in their figqi- 
fications, which are the drag-net that muft of neceflity take 
in every thing that falls in its way ; the words are, " If 
** any perfon for any fum of money, reward, gift, profit^ 
** or benefit." (fi^pagi 4.) thefe are not technical words ; 
whether in fad money, gift, reward, profit, or benefit has 
been received is a queftion, which when rcfolved muft in- 
fl^antly be refolved in the fucceeding queftion, whether 
the prefentation made in confequence of it be or not within 
the ftatute) there is the word corruptly added, but as applied 
to this fubjedl, every prefentation which is not gratituous is 
corrupt. It is in no other fenfethat the word corrupt is ufed« 

The queftion propofed by their lordfliips would there- 
fore depend, in his apprehenfion, upon the fimpie pro* 
pofition of the fad : Is the pofTeflion of a refignatton 
bond, profit or benefit to a patron ? 

If he agrees to accept it for his prefentation, is it not 
alfo his reward for that prefentation ? 

If he cxads it or accepts it for his prefentation ; is that 
^rt{cntAAOwfpontantous2Li\^ gratuitous f which goes to the 
very marrow and fubftanceof this ftatute. 

It appeared to him to be a thing extremely difEcuIt to 
have a doubt upon this queftion ; in point of benefit, in 
every article in refped of which the patronage is valua- 
ble, it is marketable, and inftantly becomes more valuable 
and more marketable. 

That a patron only wifhed to indulge his caprice by 
turning out a man, becaufe he did not like his face, or 
had a better motive, that he wiftied to have an opportu- 
nity of preferring a more worthy man, he could confide 
in : Thefe are cafes that are not, he believed^ within the 
3 , falvo 
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'fiilvoofrclief in courts of equity; and yet who (hall fay tha* 
this power is not valuable ? Even fuch a power being not 
fubjed to the controul of a court of equity is valuable to 
thefe who have it : 7 he opportunity of providing for a fon 
or any other particular objcd of bounty or aflFcdion ; an 
opportunity ofcnforcingrefidenceorprcventing a clerk from 
holding pluralities : If a patron wifhes to have fuch oppor- 
-tunity, it is a benefit to him to have it, if he can have them 
tjpon any other terms than by means of making a bargain 
for his prefentation, it is all well ; (o far does the nature of 
this hnndgo, confidered as a mere contrad to refign^ but 
-what ihali we fay ,to the money fide of this obligation ? 

The obligor will certainly go the length to pay the 
.()enalty, if he choofcs to keep the living ; this is a beneiit 
beyond all pofiibiiity of doubt ; is the chance that the obli- 
.gor, whom^;^, wiii (o cle(S, worth nothing to the obligee ? 
And why is not this chance to be eftimated, which is ex- 
cellently well adapted to this fpecies of bargaining; it 
goes far beyond the idea of a mere aflurance ; for it is 
exprefTed in the condition ; it is perfectly optional in the 
obligor whether he will refign or pay the money, and it is 
not in the power of the obligee to compel .him in all 
events to refign ; fo that be muft have this option in his 
contemplation at the moment he exadls this bond j he 
muft know he leaves it to the option of another^ and he 
muft know that that option, exercifed one way, puts a 
round fum of money into his pocket. 

If the concurrence of the ordinary were neceffary to 
•give the refignation cfFedt, then it becomes a bargain for 
a fum of money upon a contigency which neither. party 
can controul. In one word, he th^^t ftipulates for a re- 
fignation bond, bargains for a fum of money, or for' thai 
which to him is as valuable, and perhaps more valuable 
than that fum of money. Either of them is beneficial 
to him ; both of them therefore equally forbidden by the 
ftatutc. This was the opinion he had formed upOn the 
bcft confideration he could give the qucftion upon the ef- 
fect of the fiatute. He fliould feel more uncomfortable 
than he did, knowing that he oppofed the opinions of 
learned and able men upon this fubjc6t, if this refted 
upon his mere fpecuiation ; but this is by no means the 
cafe; it is an old opinion; the very cafe is put in a 
book, which it is faid is not of much authority :. He 
was not extremely anxious to enquire whether it was by 
great authority or not, with refpedt to other cafes, 
becaufe it has evident marks of authority in this particular 
cafe, and fuch as ought to entitle it to great confidera^ 

tion. 
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tion. He alluded to the cafe fn Noy 22 of Sir Jffhh Paf- 
cal againft Clark. The words are. It was, ^c. {Ste 
page 16). 

This cafe with the dlfFerence of formality that belongs »« tMs record 
to pleadings and the ftate of a fa£l in evidence, is the in the appendix. 
precife cafe which ftands upon this record It is faid to 
to be but a loofe note. It has thefe marks of authenticity 
about it J it gives the name of the cafe,; it refers to the ' 

roll amongft the records in the court of Common Pleas 
where that cafe is to be found ; that cafe has been fearchcd 
for, and has been found conefponding with the roll, as 
it is given in the book. It was a cafe in which fuch an 
opinion might have been given ; for it was a cafe in quart 
impedit^ where and where only it fremed to him the efFedk 
of the ftatute of Elizabeth upon prefentations could pro- 
perly come in queftion : It was a cafd in which the obt 
jeft of the plea was to eftablifh Simony; it was to efta- 
blifli that a prefentaiion was void by rtafon of Simony. 

He was apprehenfive he might not be able to make 
himfelf perfectly intelligible to fuch of their Jordfhips as 
were not convcrfant with the forms of proceeding:, in 
refpe£l to what he was then going to ftate ; .fome of their 
lordfliips, he was confident, would underftftorf him. 

The fa£l was, the defendant in that cafe pleaded, that 
the church became void by th€ Simony of the. par(bn pre- 
fented^ and that that Smony conuflcd in his haviiig given 4 
fum of money for bis prefcntation. Hitvin^ ftatcd this 
in his plea, the defendant then went. on to deny (in the 
language of the law, to traverfe) a part of <be tttje which 
was fiated by the plaintiff in his declaration,., "i hat part 
was, that the church became void by tfhe death of the 
laft incumbent. The point to maintain was, that it did 
not become void by the death of the laft incumbent, but 
it because void by the Simony of that incumbent, opera*. 
ting upon that prefcntation, and avoiding it in his life 
tjme ; upon which the right of the queen to.prefent did 
immediately attach. 

It is plain that the matter of this pica, if he could have 
proved his fa6^, would have gone to have eftablifbed his 
part of the ifl'ue upon that travcrle j becaufe, if he could 
have fliewn that in truth a fum of money had been given, 
it would have proved that the church tiid not become void 
by the death of the incumbent, but by thC' fimoniacal 
prefcntation. This is faid to have pailcd at the trial j 
he did not give that fa«St in evidence, that tiie prefentation 
became void by the money, which was the language of 

his 
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liis pica, but he gaipc another hSt in evHcnce, (ff this re- 
port has any credit in it) which was, that it was giving, 
not money, but a bond for the prefentation. The giving 
a bond for the prefentation, if the law of the land was, that 
that would avoid the prefentation, was jaft as effe^ual 
to be given in evidence to fupport his fide of the ifiue, as 
fais proving that the money was given ; and he begged 
kaveto fay, he was not bound to prove the money given ; 
he was at liberty to prove the prefentation fimonaical in 
any other refped that would avoid it; becaufe all that 
plea was mere matter of introdudion, which the law re- 
quires; but the folemnity of the law requires a mah 
fliould not be at liberty to controvert parts of the title of 
the plaintiff, without ftating fome kind of title inhimfelf^ 
which when he has done, he may traverfe at his pleafure 
any particular fad in the plaintiff ^s declaration. 

He did traverfe a faA, which happened bvaccident to 
have a degree of connexion with the fubftance of hi& 
plea. That was by accident; he might have traverfed 
as well a fad, which had no connexion with the plea 
whatfoever; he was not bound to fupport the plea^ he 
might have abandoned it altogether, and go upon any 
other fad which would prove his iffue. From this cafe 
It appears that he did fO; not being able to prove money 
having pafTed, he reforted to another matter, to (hew the 
prefentatioD was fimonaical, namely, that a bond of re- 
iignation*was given for it; and chief juftice Hobart^ a 
very able man in his day, and three other judges (if this 
was, as he prefuiti^d it, a trial at bar upon this ifTue) 
were then of opinion, th^t the patron prefenting under 
an obligation, that the prefentee ihould refign when he 
Would, upon three months warning, was Simony ; and \tt 
truth, tt^e queen's prefentee remained in poiTeffion of th^ 
benefice ; he therefore fupported his fide of the iffue, and 
was fuccefsful. 

That is fuch a confirmation of the truth and credit 
of this report as is not to be thrown away, by any ob- 
fervation upon the particular credit that might be due 
upon cafes lefs authenticated to the particular reporter. 
He whoafTerts, that the pofleffion of fach a bond is not a 
benefit within this ftatute, ought to define the words of 
the ftatute, and ought to affign the reafon for narrowing 
thetr import. That an advowfon is, by the law of Eng- 
kndy properly a patrimonial intereft, affignable, valuable^ 
and faleable, he was very ready to admit ; let it be re- 
membered then, that it is property which is valuable, 

aifignable,^ 
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aflignablC) and faleable. What are the circumftances 
that will affeft this property^ and will make it more va- 
luable? When a bond of refignation upon this property 
comes to be a point that prefTes, let us not endeavour to 
ihiftour ground becaufe it prtiies. 

The only claufe of the a£t of parliament from which 
an argument was fuggcfted, by one of his learned bre- 
thren, in the courfe of the difcuffions upon this fubje£t| 
is the 8th fedion of the ft.itute, which provides, that no 
man is to exchange a living for a benefit; and then, in 
the largeft fenfe of the word benefit, it might be faid, 
that he who takes a better living in exchange for a worfe, 
takes a benefit. That it cannot be a benefit within the 
ftatute is impoffible; if it was, there never would be 
any exchange. He . has thought again and again upon 
that claufe. He agreed that benefit there muft mean 
fpmething in addition to the value of the thin^ exchang- 
ed* It means the fame as it means in the firll claufe, 
fomething in addition to that fati$fa6)ion which an bo* 
nourable patron derives from the confcioufnefs of having 
prefented a proper man, and having provided for a man 
who ought to be provided for. Refpedling exchanges, 
neither can be confidered in the confideration of law^ 
as either better or worfe ; for they are, in the efiimation 
of thofe that make them, properly equal, however other 
men may differ upon it. 

A living in riie air of Berkjhire may be reckoned an 
equivalent for the difference of an incumbency in the 
hundreds of Effex. That is a fair argument. Each man 
throws into his fcale circumftances which eftabllfh a 
perfed equilibrium in cafes of oxchange between parties. 
In a cafe where there is not a fingle fnilling paffing, if 
there is any other extrinfic benefit whatfoever, to the 
fmalleft amount, it is made a part in the confideration of 
fuch exchange :— There is no queftion upon this tlSL ot 
parliament, fuch exchange will be void. 

There was a cafe cited by one of the learned judges, 
of a penfion upon a refignation [fee fage 77.) > * '*^'^^ ^"'^^ 
fideration will (hew that cafe cannot apply. That 
was a cafe befx>re the ftatute, and perhaps it was then 
lawful to create penfions upon refignations ; bi^ the a6l 
of Eliz. was intended to regulate that praSice, and an/ 
cafe before the ftatute will not apply to any argument 
drawn from it, to affedJ the conftruQion of the ftatute. 

Why fliould the judges wifti to narrow the operation 
of this remedial law ? Without refo'rting ta' the canons 

-' ' H pr 



9^ Hatt^ Of AimDnp. 

or writings of the ecclefiaftics^ without travelling toRmni 
or Geneva^ for notions of Simony, we may find in our 
books, that the traffic for difpofitions of vacant benefices 
is fcandalous and odious; this ftatute was made to pre- 
vent it ; the form of thefe bonds facilitate to a very great 
degree that buying and felling of benefices, which bifliop 
Gibfon Uy^ they were introduced for the purpofe of ef- 
fecting. 

!. The legal hiftory of thofe bonds (hews how generally 
they have been ufcd for that purpofe. The cafe of 
Htjketb and Gray is rightly determined, when the public 
avowed objedt of it was to fell the prefentation upon a 
vacancy ; it was a plain violation of the law and of 
decorum. 

Mr. juflice Powel^ who fupported thefe bonds, faid, 
that the common ufe of them was to have the money, and 
he declared his opinion to be, that if the judges had fore- 
feen the mifchief of ihem when firft they held them good, 
they woujd have been of another opinion. {Seepagi 19.) 

Their lofdfhips were now called upon to lay down 
a rule of conflrudion upon this itatute, which muft have 
a very important efFcd upon thefe bonds ; a fair oppor- 
tunity prefented itfclf for checking a very growing evil. 

Their lordihips, he faid, called upon the judges for 
their advice and opinions upon the fubjed, and he held 
it was the duty of the judges fo to expound the ftatute 
as to advance the remedy provided by it. The judges 
ihould advance that remedy, by adhering to the plain 
meaning of the mod plain unequivocal words in the 
Engli/h language. If a bond of lefignation, given to the 
patron, be not a benefit to him, he was unable to guefs 
what &ould be a benefit to him. If prefenting to a 
(Kqefice, upon fuch a bond,-does not avoid fuch a prefen- 
tation, it feemed to him, that a mofl wholefome law 
became a dead lett'er. 

From what he had taken the liberty to fubmit to their 
lordfhips, his anfwer to fix of the firft feven queftions 
would be unneceffary to give more at large ; he fhould 
Qi)ly ftate, that be was of opinion, upon the firft quefti- 
on, that an agreement made, ^c. [See f age 71.) 

In anfurer to the fecond queftion, that if, bfc^ (Ste 

Tq the third qycftion. {Ste page 71. J 
To, .the. fourth queftion. ( See page 71.) 
,.To. the fVxth queilion, that a bond given by an in- 
cufn])ent) 6h a benefice with, cur^ of fpuls, to the patron 

thereof. 
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thereof, in the fiim of 3000I. dcfeafible only by fuch aft 
&s flatedl in the fifth queftion, td be done by the ordi- 
nary (afluming for the prcfentj that the ordinary is nof 
obliged to accept the rcngrtation) is a bond for the bene- 
fit of the faid patron, in refpcft to the contingency^ 
which fuch incurnbent cannot controul. *, 

To the fevchth. {Sei pageyi.) 

Upon the fecond plea three othef queftions remained 
to bcconfidered. He agreed that the excufe ftatcd by 
the right reverend prelate in this plea is dot fufficient iii 
la\¥. The matter of the plea i^ there pleaded as the 
fentenceof an ecclefiaftical judge, and as fuch, it is not 
ftattng any fpecific ground of unfitnefs, by Which their 
lordihips could judge of the undue influence, ^power, and 
controul, which is the only vice in this plea iniputed to 
the bond ; it is wholly indeterminate ; arid he held th6 
unfitnefs of the clerk of the defendant in error iii the fc- 
trond plea is not alledged with ('ufEcient certainty, and 
the plea is not fufEcient in law to bar the defendant in 
error from maintaining his aftion, and the Unfitnefs of 
the plea in the mahner fet forth is i\bt traverfable. 

He forbore to enlarge upon thefe queftions, bedaufe it 
being fo necefTary for him to have the fupport, and hav- 
ing it, of all his learned brethren, upon the tffc& of thi^ 
plea, he was fure he ought not to think of taking up any 
more of their lordfhips* time after having trefpafTcd fci 
much upon their paiience« 

Mr. jufticc iVi?r^x faid he rofe to give finlply his'an^ 
fwcr to the feveral queftions that have been propofed to 
the judges, and to fubmit his reafons to their lordfhips ; 
but in fo doing he Would not be underfiood, in giving 
his reafons, to be endeavouring to follow his learned 
brother (baron £)r£) from whofe opinion he happened 
in fome degree to differ, or to endeavour to anfwer every 
article he has gone through ; but he fhould fubmit the 
partSy as he had reduced them into writing, and in that 
ftiethod in which they appeitred to him they would be un- 
derftood in the beft and cleareft light. 

The firfl queflion is, whether, ^r. {See page 68-) 

This queltion arifes upon the con ft ruction Cxf the 
ftat. of the 31ft Queen Elizabeth^ which W,is made eX- 
prefsly for avoiding Simony and corrupt prefentations : 
The words by which perfons afe prohibited to take are, 
•* For money,*' ^c. (Seepage 44) from whence it is pUin, 
that the word corrupt is the word which relates to every 
word before fpecHied : money, reward, gift, profit, be- 

H 2 nefit. 
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nefit, &c. therefor^ the queftion is, Whether this bond 
is corrupt, or withio the intent and meaning of the fta- 
tute ? 

To determine this queftion, it was not necelTary for 
him to ihew how far Simony was or was not an offence 
at common 1%^, but he could not help faying, notwith- 
{landing the 'cafe that has been mentioned out of Moore, 
(fa page 14. J be (hould think it was an offence at com- 
xnon law, becaufe it is fo exprefsly determined in CroJte 
Charles 361, {fee page /^.) in which that cafe in Moore 
is totally contradided. But the queftion is. Whether 
this is a corrupt agreement by this ftatute ? which is 
certainly a common law queftion ; and indeed. Sir Simon 
Deggey fpeaking of the canons before the ftatute, fays, that 
feveralof them were never put in execution, though in- 
tended to make fuch concraSs for the payment of money 
void. He fays the canon of Otbobon was of as little effe^ 
as the other, as to making the contraS void, which was 
only determinable at common law. Then, why does 
this ftatute provide againft money, reward, gift, profit, 
or benefit arifing to the patron for or in refpe<^ of fuch 
prefentation ? By this he underftood, it was either 
money in grofs to be paid, annuities to be granted, either 
to the patron or fome other perfon \ either a total or par* 
tral exemption from tithes, or other profits belonging to 
the living, not the reftitution of the living itfelf ; they 
were matters collateral to it, or arifing immediately out* 
of the profits of that living. 

He faid it was laid down in all our law books, and as 
early as the 24th of Edw. 3d, that prefentations are in 
the eye of the law of no fort of benefit whatever. The 
patron therefore may prefent, becaufe he cannot have any 
profit ; or, to take the words of an old book, which fays, 
a prefentation is no profit to the patron, but only a prehe- 
mxnence ; for the parfon has the profits, and if the patron 
takes them it is Simony. [Seepage!.) And that is tran* 
fcribed into the 3d Injlitutes^ 156. ike fays, that no 
intereft or profit can be made of it. -He fliould endea* 
vour to explain the word benefit^ in the firft claufe of the 
ftatute, by fome words ufed in another part of the ftatute, 
which his brother who fpoke laft has alluded to. Tbat^ 
he apprehended, was the trueft rule of conftrudion j of 
^very deed or ftatute you are to take the words fairly, one 
with another, and from thence form that fort of con* 
ftrudion to make both intelligible. In the Sth fe£lion it 
is faid, if any, t^c» (Seepage 6.) A cafe liad been put, 

" and 
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and he owned it firuck him : Suppofe, that a living was 
exchanged that was double the value of another ; that is 
certainly a benefit accruing to the other incumbent; 
now can it be conceived that this is a corrupt benefit 
within the ftatute ; but this benefif, it is manifeft, is 
not mentioned in that part of the ftatute. What reafon 
is there for faying there is a benefit arifing to the patron 
from having the living itfelf returned ? To this purpofe 
it is to be.confidered as none; befides, the pra^ice of 
giving thefe bonds- appears to have prevailed before the 
ftatute: 

The fecond queftion is, whether, &ff. {See page ^g.) 

He confidcred th:s tq&ethf r with the feventh queftion, 
which feems to depend upon the fame reafon, there being 
no other difference than^ that the fecond queftion men- 
tions fuch agreement, and the feventh mentions fuch 
bond. 

He was of opinion, that rteither the agreement nor 
bond entred into for fuch purpofe as ftated in this cafe, 
would make the prefentation void. 

It may perhaps be exceeding difficult to point out the 
reafons upon which general bonds of refignatidn were 
originally held good. Many reafons may be fuggcfted ; 
amongft the reft he mentioned that fuch a bond was 
never coniidered in a criminal point of view, where par- 
ticular people, as the fons or relations, or particular friends 
were intended to be promoted upon a refignation, he would 
fuppofe that the patron, at the time he gave his living 
to the incumbent had a great number of children, one 
perhaps he intended to bring up to the church. They 
were of that age at'that time, he could not tell which it 
may be that may live to be old enough, or if he lived, 
how far his capacity may enable him to take upon him 
that facred fundion ; and there may be other things to 
prevent it ; and therefore it is impoffible to fpecify which 
particular child it (bould be affigned to. If lie has in "^ 
bis eye a relation amongft others, he cannot perhaps point 
out that particular lelation. Another thing, he could not 
tell in what part of bis life he may by his behaviour of<» 
fend or zSt eontrti hnos mores ; or there may be other in- 
cidents ; the incumbent might go and leave bis church for 
too long a time, therefore refignation bonds may be conil^ 
dered as having fome little foundation at the tfme they 
were originally entred into. 

But that fuch bonds have been held good, appetrt f om i| 
ITgulai: traia of cafes in law and equity for near two 
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hundred years down to the pre fen t moment ^ andthercv 
fore he (hould mention but few in particular, and make his 
obfervations upon them, in order to {hew the great weight 
and authority by vvnich it was delivered down to us, and 
therefore to be greatly relied upon, and more efpecially 
as there is no pofitive determination againft them. 

To begin with the ift cafe in the 8th king James, ia 
IJones and Lawrence, {fi* P^i^ ^S^) ^^^^ ^^^ ^ bond made 
within a few years after the ftatute: On hearing 
the caufe lord Coke prefided; for upon a writ of error in 
the Exchequer Chamber the chief jufticc of the Common 
Pleas at that time prefixed ; and he tells you himfelf, that he 
was in parliament when the a£l pafied, and obferved the 
proceedings therein, and knew the reafons of the feveral 
cafes ; and it was determined that the bonid was good. 
It is reported by Sir Giorge Crokf^ who was made a judge 
foon after that determination, and was one of the judges 
when the queftion came on again in the 5th C«r» i. and 
fo was Sir PViUiam Jenes who reports the fame cafe, and 
likewife Sir Richard Hulton \ who indeed was made a judge 
foon after the ift determination ; and in the 2d cafe Babington 
and ff^ood, h cautious were the judges that they reviewed 
the record of Jones and Lawrence. So that thofe cafes 
have all the authority and authenticity that determit- 
nations can be fupported by. But then there is a cafe 
which has been much more relied upon by the bar, and 
mentioned in Noy %z. of Pafchal and Clerks {fee page 16.) 
and cited as if the judges had determined the contrary^ 
It is material to confider the time when this cafe was 
determined : It was in the 15th oi kxngjames, within fix 
years of the determination of the other cafe^ But this 
cafe can have no authority ; for, in the fir(t.p}ace, he had 
$fe this vecord fcen the rccord : the bond was for money, prom i fed, and 
U an Appe«djy. afterward paid ; therefore if the opii^ion of jhe court was 
9s has been faid, it mud have been at bfid but an obiter 
di^um,i)^WL how could fuch a queftion arife ? could a 
hond of that fort be given in evidence to prpve the church 
)>ecaine void by Simony, and not by death,, when another 
hon^.was fet out upon the record ^ and it feeqds to be exr 
ceedingly ftrange fuch a. bond as that ^outd be admitted 
in evidence ; for it would b^ the grcateft inJHfiice, when 
^ party comes to deny the bond fet out upon record, to 
fay it was never given, and another bond is.fet up, which 
he never heard of and was never before fuggefled; and 
iherefpier in^ffible he could come prepared to give an 
anfvver t9 iti confe^ucmJy no fuch cyi4cA95 ^oujd lead 
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to fuch a determination, bow then could this be faid to 
be determined upon the ground of Simony; could 
lord Hobart who was chief of the Common PUas^ and made 
fo, when lord Coh was chief juftice of the JiT/w^'j Bench^ 
or Hktton^ who was then a judge, be fo ignorant of the 
determination of all the judges upon that point, which 
had not been given above Ax years before, or could 
Nichols Of fFintb^ the two other judges, lay down fuch a 
do£lrine: The firft was made a judge the very year after 
the deterttiini&tion in error in the 9th of king Janus ; and 

■ what is very remarkable is, that JVmch was one of the 
judges who concurred in fuch determination. How 
then it is poffible for lord Hsbarty and thofe very judges 
who joined in that determination before, within fix years 
after to lay down the doArine that the premifes of the 
record never warranted, and which never appeared to be 
brought in queftion; and if they had, if Mr. juftice 

' Huff Oft hzd ufed thofe" expreffions, what could have hap- 
pened to 'have* altered his opinion, and made him concur 
in thatof Bahinfion ind fTood with the reft of the judges, 
but a few years after? from thence he faid, he may fairly 
conclude no fuch didhim ever exifted, and therefore the 
only contrary determination that has been fo much^ relied 
upon muft fall to' the ground. 

Founded then upon thefe decifions which have fo to- 
tally fettled this point in the courts of law. Sir Simon 
Deggij after taking notice of all thefe cafes, and that bonds 
of refignation became fo frequent, that hardly a living 
was pofiefTed without them, advifes an application to 
parliament to prevent that bad praSice, and which he 
believed, if it could be efFectually prevented, would be a 
very defirable thing. • . 

Having therefore taken notice of the determinations 

< at law, he fliould now obferve that thofe in courts of equity 
have been entirely uniform ; and thoagh fome little doubt 

•was intimated by Sir A^. IVright in »70i, (fte pagt 20, 

* 2l.)alQioft a century ago, tfftei fetting one bond afide for 
aft' iflipl'ope^r ufe inade of it, and a new one was given in 
the ^Saltyof 100 1 ) but it having been reprefented that 
a bad ufe was made X>i it, he ordered the bond not to be 
put in fuit without leave of the court. It has been faid, 
even fuppofing tho bond good ; yet as it is made the real 
confideration of the'piefentation, the prefentation muft 
be void. In- his opinion there was no foundation for that 

'diftin^ionr If that was the cafe, every prefentation in 
coofequence of thefe bonds mud have ihared the fame 

H 4 fate. 
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fate. He was confident no prefen^tion was ever fn^ 
where the bonds were not the conilderation.of the pre- 
fentation ; for if they were given hforij it certainly muft 
have been fo, and if given after^ it muft have been in 
. confequence of fome promife bffarg the prefeatation^ or at 
leaft in contemplation of the parties j and the fubfequent 
execution of the bond (hews quo animo^ the intention, and 
upon what terms the parties prefented and the clerk ac« 
ceptcd : res Ipfa loquitur* 

To die w theie was no fuch diflindlion in law or eqMi- 
ty, he would only mention two cafe^, though mapy more 
might be found upon examination upon record. The firft 
is the record of Hijketb and Gray^ which he had exa- 
mined, and if everabond appeared to be in confideration.of 
the prefencation, it does in that cafe. It fct forth upon the 
record a corrupt communication, and it is ftated fully 
upon the record, what the agreement was, and itwasij/or^ 
the prefentation. Then comes the prefentation itfelf ; 
and that in purfuance of that agreement the prefeotation 
was made ; and the record fet forth, that afterwards 
upon the fame day, in purfuance and completioo of the 
corrupt agreement, the bond was executed % that bond 
was determined to be good in law. He then mentioned 
a cafe in 2 Chancery Reports^ 398. Durjlan v» Sand$ [fa 
page 18.) 9 where the bond was held good. For thefe rear 
fons, to the ifl, 2d, 4(h, 6th and 7th queftions he gave 
bis opinion in the negative. 

As to the nth quefiion, whether, ^c, (/eg page 6^») ht 
. thought the excufe not fufHcient. 

The 3d <jucftion is, whether, i^e. (fi^P^g^(^') He 
could not think this was a benefit within the intention 
of the ftatute : Certainly no parfon will give a bond in a 
greater fum than the value of the living, but with » de« 
termination to refign that. Jiving according to tbebond^ 
but if this ptnaltjr is ftated merely as the reafon to 
enforce the refignation, he apprehended the patron, 
if the incumbent refufes to refign, would be very far 
from haviog a benefit ; becaufe he took it for graot- 
i^d, and< fo this is confidered, that be would rather 
^.^ have the bond, or agreement, or covenapt, be it what it 

will, fpecifically performed, than have recouifeto the mo- 
ney v for the living itfelf, to anfwer the particular pur« 
pofes for which he receives it, may be of much greater 
benefit to his family than the fum of ihoney^ if paid as a 
penalty^ and which he could ^ever defire to have recourfe 
I to, 
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to, but when be failed ' of the fpecific performance of the 
bond I he took it, thai was not fuch a benefit as would 
avoid the bond. ^ 

As to the 5th queftion, he begged leave to decline giv- 
ing any anfwer to it. 

With refped to the 8th queftion, whether the unfitnefs, 
(ffc. (fii pagibq.) he agreed with all the judges, it was not« 
Simony, like ail other crimes, ought to be particularly 
poinied out, and (hewn to the court by fads that confti- 
tute that offence ; they muft be fet out in fuch a manner 
as they can b<? denied, or elfe it is impol^ble there can be a 
trial upon them, and therefore he thought it was not fuf* 
ficiently fet fprth. 

As to the 9ch queftion, whether, fcf^. (fge pageSg.yhc 
gave the fame anrfwcr to that, which all his brethren had 
done, namely, that it was not. 

As to the lOth queftion, whether the unfitnefs in the 
ad plea fet forth bp traverfable, he was of opinion it 
was not;, becaufe tlie unfitnefs alledged is only by way 
of inference or conclufion, and the principle of pleading, 
is, that no inference can ,E?^ traverfed ; it is fo laid down 
ill nth Coif. 

As to the 1 2th queftion, whether, ^c. (fif page 6q.) he 
had already given his opinion at large upon the other 
parts of the Cafe; be (bbmitted to their lordfliips, it was 
unneceflary for him to give any further anfwer to that 
queftion. 

Mr. juftice fFilUs obferved, that, as he had already 
heard the opinions of all his brethren in the anfwers that 
were given by them to the queftions prppofed by 
their lordftiips, he (hould endeavour to be (hort, 
and r^fer to the arguments cited by them, as wb4t 
he had to fay has been fo much better faid by them { 
but he wiflied to anfwer tbofe queftions as nearly as he 
could. 

• As to the firft queftion, he anfwered, admitting fuch 
agreement to be a benefit to the patron, it did opt 
follow, that fuch benefit is within the a^ 31ft Elix. 
<• 6. fie. 5. 

To bring it within that ftatute, he apprehended the a* 
greement muft be corrupt ; the fame ftatute fpeaks of it as 
a corrupt caufe or confideration ; if an agreement be made 
life of to corrupt purpofes, the benefit arifing therefrom 
is fimoniacal, and the contrad void : Ocherwife it is a 
pure and innocent contrail : Qnt of bis brethren men- 
tioned 
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tioned a claufe in the ftatute in fedion 89 with refpeA to'» 
liring, where it is faid, if any incumbent &r. ( fee fagi 6.) 
he never heard thefe exchanges were looked upon to be 
fimoniacal, or within the meaning of this claufe; and yet 
the clergiman is benefited by the exchange \ but the be- 
jiefit muft be tainted with fome fpectes of turpttude» to 
make it corrupt or fimoniacal. He knew no other way 
of finding out the meaning of the legiflature than by 
conftruing one claufe by another, and the 8th claufe is 
explained by the 5th. He owned the air of Birhjbtre is 
more falubrious than the hundreds of E£e9iy (fa page 97.) 
but that would be but a poor fatisfaAibn for k poor cler- 
gj^man to give up a living for .one much lefs valuable than 
his own. 

Suppofe a man prefents a clerk to a livings and takes 
a bond from him with a fpecial condition to refign m 
favour of his fon when he comes of:ilge io.take holy or- 
ders. From this bond the patron Icquires a' benefit, he 
acquires the means of providing (dii one of his children, 
to the eafe of himfelf and (he reft of his family ; y^t 
this benefit is never confidered within the meaning of 
the ftatute to avoid the prefentation, nor has the bond been 
held upon that account void, as it would be by confidering 
the ftatute as a prohibition of all fuch bonds. Lord 
Holt^ in the cafe of BartUt and yimr^ lays down as clear 
law, that &r. (ffi page 19.) for thefe reafons, he thought 
they were not a benetic within the meaning of the ftatute, 
and therefore the prefentation upon fuch a bond, is not 
void. 

This brought him to the 3d queftion ; the anfwerto 
which depended in a great meafure npon the reafons that 
he had given in anfwer to the former queftion : It a bond 
is made ufe of to fecure the refignation at requeft, it Is 
liot to fecure a corrupt benefit to the patron : Suppofe a 
bond for a lefs fum than the value of the prefentatloit, 
and it fliould be merely for the purpofe of getting the 
money, and not to procure the refignation ; thia will be 
confidered as taking a bond for a corrupt benefit to the 
patron, and the bond would be void ; this would be 
a grofs abufe of the bond, and no more nor lefs than a 
dire£l fale of it for pecuniary and fimoniacal confider^ 
tions; and where the intention of the obligor and 6bltg:ee 
appears to be fuch, they b^ve always been held^ void*; 
therefore he confidered this- ias not a bond to fectfirtf "a be- 
i^fit to a patron unlefs an improper ufe bad beeftteade of 
it. 

As 
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As to the fifth queftion, he defired their lordChips' in* 
dulgence not to anfwer it, for the reafons given by both 
his brethren ; it is a new and an undecided cafe.: though 
fomething was faid of the march ionefs of R9ckingham*% 
cafe refpediing it ; (fee page 46.} but he meant to give no 
opinion upon the fubje^t. 

He begged leave to fubmit to their lordfbips one pof^ 
fiblc cafe. By the law of Ireland no perfon there can 
have any bifhoprick until he has refigned all his prefer<> 
mehts. If the ordinary refufed his refignation, would 
not the patron be compellable to withdraw hia prefenta* 
tion ? 

As to the fixth queftion, (fie P^gt t().) Suppofethe 
bifhop was not compellable to accept the refignation 
(which he by no means admitted) the bond was good, 
according to the doctrine laid down by the court in 
HiJketb^nA Gray^ and the obligor is bound to fee it per* 
formed. • 

If the ordinary refufe the acceptance of the refignation, 
he fbould rather thinks it was upon fome corrupt pur- 
pofe^ which he had difcovered, that would vitiate the. 
whole ; therefore, he gave his negative to the fixth and 
feventh qucftions. 

T© the 8th queftion : There is no fpecification of 
undue influence in the plea ; it does not contain fuffi* 
cient certainty; therefore, he would not travel at large 
through the cafes. There is Specoth cafe, in 5th Coke* 
The bilhop is the moft proper judge of herefy and 
fchifm. 

He cited a cafe from the year book of ///«. 8. where 
a plea was held too general, and no certain iflTue could be 
taken upon it ; and the cafe of the bifhop of Exeter and 
Hekj \n Shower* 5. Parliamentary Cafe$^ iit (fit pogi j^i*) 
where the plea was, the clerk was minus fufficiins in tittra^ 
tura ; that plea was allowed ; the reafon aligned feems 
to be, as it refpefled the fufficiency of literature, it was 
a matter entirely fpiritual, and not temporal. Nothing 
can be more uncertain than the plea of undue influence 
againft a common law contract, without fetting out what 
it was that was avowed to be the point to caufe that 
undue influence : According to the jtrtlculi Cleri^ that 
muft be a reafonable caufe^ which muft be fpecially af- 
figned, for caufa vaga ^ incerta non eji rationabilis^ 

As to the ninth, tenth, and eleventh qucftions, for 
the reafons before mentioned, he apprehended the plea 
W49 Qo l^ar to n^int^iping the ad^ion, ani| the unfitnefs 

of 
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of the plea therein fet forth is not traYerfable, tn«f the 
txcUfe alledged upon the record for not admitting, in- 
fiitucing, and inducing the clerk, is not fufficient in 
law. 

This brought him to the folution of the fecond, fottrtb, 
and twelfth queftions, which contain the two great 
points ; firft. Whether the ^ond is good and valid in Taw ? 
Secondly, Whether the prefentation made in confequence 
of it, is not void i 

As to the firft point, the bond ; fuch general bonds of 
refignation have been fupported by authorities from the ad 
of the 31ft Eliz. down to the prefent time ; therefore, he 
Ihould content himfelf with faying, fuch bonds of refig- 
nation are good. He paiTed over the cafe in ^^, (jn 
fagi 16.} bis brother that fpokelaft has given a moft-cor*^ 
ttOi note of that, which (hews it could not be any thing 
more than an dbiter di£ium of lord Hobari^ or fomc of the 
ethers. Befides, in the two laft cafes of Pi0li and the 
countefs of CarltJU^ in Sirangi 227, (fii p4gi 22.) and 
in Hejkith ztiA Grey y {fie page 22.) the court would not 
fufFer the validity of thofe bonds to be argued : moreover, 
advowfons are a fpecies of real property continually 
bought and fold for money, the law allows they (hould; 
if they were to be overturned, and general bonds of re- 
fignation were in all cafes to be declared void, thofe would 
become lefs valuable in the hands of the purchafer. For 
thofe reafons which bad been given by his brethren, 
he was of opinion the prefentations upon fuch bonds are 
not void. He always had a leaning againft bonds of 
refignation : No man was a greater enemy than himfelf 
to them, when any improper ufe was made of them. 
Kefignation bonds have been compared to marriage 
brokage bonds : nothing can be more diilimilar. It 
is allowed bonds of refignation may be made ufe of, 
whereas marriage brokage bonds are againft the laws 
both human and divine : and a corrupt agreement by 
undue influence to join perfons in matrimony, who are 
in every refpefl unfit for one another, is void. Shower's 
Parliamentary Cafes y 6. (See page 2^.) The fame law 
holds with refped to bonds for pare of a lady's fortune ; 
they are fraudulent. It was argued at the bar, whether 
a bond of refignation given by a judge to refign, be good. 
If given to any body, it mutt be to the king j it would 
be bad, as it would be contrary to the a£t of K, WiL 
which fays that the appointment of judges fliaH be quan^ 
din fe bene gejferint. The refignation of a bifliop is im- 

pradicabie 
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praftic^ble upon two accounts : His confecration and the 
icat he holds in this houfe. In (bort thofe appointments 
are the fame as the land-marks of the nation ; they muft 
be fupported : But thefe general bonds of refignation 
have been always fupported by the unanimous voice of 
the courts below. He concurred with his brethen, and 
be may fay they all concurred, in confidering thefe 
bonds of rengnation as good. 

This brought him to the laft head of argument ; if the 
bonds are good, whether the prefentation will be void. It 
has been faid, this is a new cafe, and although the bond 
may be good, the prefentation may be corrupt and void 
in law, as being made in cpnfideration of ^ntring into 
that bond. The cafes make no diftinSion, whether the 
bond is given bi/on or after prefentation, as appears by 
the prefentation in the cafe of Babington and PFood^ (fee 
P0ge 16,} and in DurflemnA Sands ^ {fee page 18.) and 
Hefkktb apd Grajy {fee page 22.) in the latter cafe the 
pleadings were in fubftance, though not in precife terms, 
the fame as in the prefent cafe. One of the pleas is in the 
fame words, as the 2d plea is here. It is faid this comes on 
upon a quare impedit^ and not in an a£lion ; he could not 
put the biihop in a better fttuation than the obligor of 
the bond. The fame law that binds the one muft bind 
the other. The bi(hop has not in his plea fuggefted any 
canon or ecclefiaftical law upon which he juftifies his 
refufal: If the agreement is corrupt, he may refufe; but 
if it is not corrupt, he could not think the refufal of the 
clerk is right ; and what fhould bind the obligor of the 
bond ihould alfo bind the bifbop, if that ihould be good 
or bad. 

He fhould only beg a few minutes longer to make an 
obfervation upon the word Simony. He fearched in the 
books and did not find any precife definition of it. 
He faw nothing in this agreement appearing upon the 
pleadings that is corrupt; therefore he was of opinion 
the presentation in confideration thereof is not fimoniacal 
and void, and that was his anfwer to the 2d and 4th 
queftions propofed by their lordfhips, 

Mr. juftice GW^ f^id^ that in fubmitting his anfwers 
to their lordfliips, he (bould take into confideration the 
two laft queftions^ firft. 

He then ftated the /r/? plea, and faid, he was of 
opinion, the bond was good and valid, and not corrupt and 
void in Jaw. The fecond plea ftates, tfr. (See page 6g.) 

What 
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What fentimentt he migk have entertained iHk ihii ta(^ 
was of very little importance then ; and though hi^ 
opinion bifon any determination had been given upon 
tbefe bonds might have been different, yet, in that cafe^ 
be (hould have had great difficulty to have condemned 
them. He thought it would be againft the fpirit of the! 
common law to pnfume any thing bad, which ian bear a 
different conftrudion, and where it can be applied to 
good purpofes, to prefume it intended for bad. That 
is the amiable temper of the law of this country ; but 
however that may be, if the cafe was tiiWy however 
ftrong an inclination he might feel for it, he had no 
right to indulge that wifh* The long ftring of de- 
terminations of fuch bonds being good is the fettled 
rule of law, and can only, in his opinion, be changed 
by the legiflature ; but that courts are bound by it, and' 
not at liberty to depart from it. Courts of law are to taker 
the law, and deliver it as they find it in the books: They 
cannot be at liberty to depart from them ; and it would 
be attended with extreme danger to the community, and 
a fource of the utmoft confuuon and injuftice^ if they 
did. 
^«^«*jj^*''te Upon this principle^ a caufc was determined in thii 
ihlch.foiln the'^^"^'^ ^^^ fcffion upon a writ of error from Ireland. He 
Appemiiz. would mofl gladly have given his opinion in affirmance 
of that rule which was contended for^ but the contrary was 
become a law. Though the mind of a judge may revolt at 
it, he muft fubmit to what is the fettled law of the country^ 
By the law of the land, he meant the general cuftom of 
the kingdom common to all, which is formed of the 
known and repeated determinations of courts of }uftice^ 
chat create that rule for their fuccefTors, and which the 
latter have no right to depart from« The people have 
an intereft in them^ and the courts of judicature are, as 
he may exprefs it, truQ^s to pfeferve them invariable 
for their benefit. 

This opinion in the prefent inflance was controverted, 
and the note of a book was quoted for ir, of one N9y : 
The words are " It was faid by the court, Wr." Sa 
page 164 

This cafe has already been cited very accurately by 
one of his learned brethren ; but upon infpe£ltng the roll, 
it appears, that the vacancy, as alleged by the plaintiff 
in his declaration, happened by the death of one whom 
he prefented. The defendant was prefented by the king; 
2 the 
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tli^ plea td^s there was a corrupt agreement againft thft 
ftat. of Elizahtb. He (Mr. jufiice-G««tf; then ftated ihc 
plea from the roll. The plea was denied, which is 
called travirfed^ in law^ and it was infifted the vacancy 
happened before, the death of the late incumbent, and 
upon that the iffue was joined^ It feems extraordinary 
to fttppofe, that upon this pleading any other corruption 
than that mentioned in the plea could be given in 
evidence. He knew it to be the opinion of perfons 
eminent in the fcience of pleading that it could not be 
given in evidence ; becaufe if you ftate one things that 
is, that it is.. a void prefentation, becaufe a fum of money 
was paid, and when you come to the trial fhould ba 
admitted to give in proof a general bond of refignation, 
it would be confidered as a trap and fnare, and to fur- 
prize the plaintiff. 

In a book called the Complete Incumbent, publiihed 
under the name of H^atfony but, as he underftood, a ytry 
able lawyer was the compiler of it, Mr. Penn the re- 
corder of Terk^ notice is : taken of this note from N^y^ 
that the record had been infpeded, and did not agree 
with that note. That in fubftance is faid by 1Vatf%n. 
' Then the fair argument fWas, that the incumbent who 
was dead had given a i^^ Jci money ; it was therefore 
void by the ftatute; it was ii^ownright Simony in the 
very teeth of the ad of parlilunent. He was never parfoh 
properly, land therefore the avoidance .did not happe'ii 
by his death; therefore upon this. j[ypiffe it was merely,' 
as has been already faid to theit^^pVoibips by his bre- 
thren, an QbiUT diilum upon which no flrefs could be 
laid. 

In the cafe of BahingUn and W6odi i^fu fagi i6.) 
which had been fo .often mentioned to their lordfhips, 
there was no doubt, but that was a general bond of 
refignation without any kind of recital whatfoever, 
otherwife than upon the agreement. That likewife 
pafled in judgment in the £Mf '/ Bincb^ and was after- 
wards unanimoufly confirmed by the eight other judges. 
In the cafe of ^•nn and Lovjrenci in the 8th king James^ 
{fiipagi 15.) it appears upon the record itfelf, that the 
condition of the bond is not againft law, for a man may 
bind bimfelf to refign for good and valuable reafons with- 
out any colour of Simony i but Pafcbal and Clerk was fa 
unfortunate as not to have the leaft notice taken in it 
#f that which happened feven er eight or ten years (\xh^\ 

fequcnt 
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fequent to it ; tnd he thought that no weight could be 
laid' upon that pafiage- in Noy. 

With refpefl to the fubfequent refelutiont their lord* 
ihips had beard at the bar, what a multitude of them 
there has been. It is f^id in 2d KebU 446. that thefe bonds 
had been adjudged good above a dosen times {fa p^i 17O 
be had a manufcript which contains a report of tiu^ fame 
cafe where the expreflion ufed by the court is : It has of- 
tentimes been refolved that thefe bonds were good. That 
^ is not all; but Mr. juftice Blincnu in 12 Mod, fays, he 

had heard from Twifdiriy that they had been held good 
twelve times, which correfponds with the expreffion tfl 
Kib/e. It was confidered to be fo firmly fettled that it 
was not permitted to be argued again, but confidered like 
~ difputing firft principles, which were fo fettled they 
ought not to be questioned • From all which he con** 
eluded, that the bond was good and' valid, and not corntpt 
and void in law. 

To the nth queftion, whether, &r. (fei pagi 6g.) he 
anfwered in the negative: the bond itielf is not void. 
He relied upon the opinions already cited to their lord- 
ihips, and as to the allegation that it is corrupt, fimenia* 
cal, and againft law, that the prefenteeihould give a bond, 
he held the allegation to be pcrfefily immaterial, as it does 
not mention and fet forth the fads, by which it appears 
that it is void. Lord Coie in 2d inftitutes fays, it muft 
be plainly fet forth iiL a plea upon a juan impeditj and ho 
tells us how the p lggj^ti ff may difpute it and put it in 
the courfe of trial. ^Bs not enough to fay it is fo, but 
it muft be (hewn h<^Bt is fo. It is obje£ted, that it was 
a price, the conriderauon of the prefehtation ; and herein be 
differed from all the numerous cafes that have been ad- 
duced. It has been faid thofe cafes have all been upon the 
fimple ftate of the condition itfelf entred upon record, and 
the demurrer made to it. There might arife trials upon 
iiTues, fuch as controverting the requeft, or the offer of 
the refignation, and thereiore it has in form never been 
fet forth that the bond was made ufe of as a confidera* 
tion of the prefen cation. One man executes, and another 
accepts a deed, that is the motive and confideration to the 
tranfadion; therefore the expreffion of the confideration 
in direct terms feems to make no kind of diverfity : Thel 
rule of law is exprejfto eorum qua taciti infant nihil opiratur. 

If the tranfadion itfelf imports the motive and con- 
fideration, it is precifely th^ fame thing as if alledged ivt 

direa 
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difieS: wdrds : But if there had been corruption at bottom, 
it might in the cafe of fuch a condition be averred. We 
arc told this in the cafe of J^nes and Lawnnce^ (fee page 
15.) The book fays it was alleged, that it was for cor- 
ruption and Simony the bond was given, and therefore 
againft law; but as this cafe is, there does not appear 
any caufe for adjudging it Simony, He took this to be 
found law, and that which was known at that time, and 
long before^, as fettled law; and he believed it now was 
pretty univerfally underftood in JVeJiminfter-hall t® be 
pcrfciSily neceflary to (hew a corrupt condition in order to 
make it void. This condition ftanding in the way 
it does, and the prefumpton being in its favour, the 
averment might be made explanatory of the true intent of 
the condition. For thefe reafons he held it, that there 
was nothing material to excufe the refufal fhewn by 
this plea. 

As to the 2d plea, it does not in terms exprefs it to be 
corrupt or (imoniacal; it fays it was an undue power or 
coiitroul, an undue influence, l^c. {See page ^^.) 

In the cafe of Jones and Lawrence a fecond benefice is 
mentioned. Thefc pluralities are indulged ; a patron that 
has a living to prefent a parfon to, would wifli the clergy- 
man had a good charader, and would wifli him to reude 
in the parifh, that the profits of the living might be fpent 
within the parifh to fupport his pariihioners and in works 
of charity. Another thing is mentioned in that book, to 
prevent non-refidence and to check improper conduft. 
He might add one more reafon that occurred to him, 
namely, to prevent an avoidance by ceHion; becaufe we 
all perfedly well know that promotion is made a benefit 
to the biihoprick where the prefentation goes out of the. 
family, and belongs to the crown. 

It is faid if the incumbent is guilty of any irregularity 
he may be reftrained by procefs from the ordinary. It 
may call for a more fpeedy redrcfs than the form of thofe 
()roceedings will ufually allow. He (hould be glad to 
know why otherwife did the parliament interpofe by 
penalties to compel refidcnce, but under certain terms, to 
reftrain pluralities ; nor does even that adt of parliament 
require fo ftrift a refidence as a pious and well intentioned 
patron may expe<Et. .He fliould purfue this no further, 
but to obferve, that this plea fays, it was to put the 
clerk under an undue influence, and it does not ihew in 
what refpe£t it does fo ; it is infinuating a fufpicion which 
is not capable of being tried by any rule of hvv ; it may 
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be for laudable purpofes, when the contrary is not 

fhewn. 

Therefore he concluded that no fufficient excufe is 

Ihewn for the refufal by the ad plea. 

He then came to the particular qucftions: In regard to 
the firft, it is proper to obferve the ftatute is formed fo as 
to comprehend prefentations, inftitutions and exchanges. 
{fee page /^^ 5, 6.j It is made entirely againft Simony and 
corruption : It is a miftake that has crept into the books,, 
that there is not a word againft Simony in the ad of 

■parliament. It is plainly miftaken by an improper or ir- 
regular printing, or elfe thofe who firft faid fo have not 
given themfclves the trouble to look five lines above the 
5th fedtion; for the preamble upon which the prcferit 
queftion depends, inftead of being placed at the head of 
that feftion, is placed at the clofe of the 4th fedlioh, 
"" which 4th fedion includes the plan laid down in the 
new eledion of fcholars to colleges, and that feftion 
defcribes the mode by whidh penalties impofed concerning 
colleges fliould be recovered. Then the printer has mif- 
placed the preamble of the 5th fcftion. Now it is clear 
from the words, it is for the avoiding Simony and cor- 
ruption in the prefentation of a benefice, and the in- 
ftitution and indudlion to the fame. Then we come to 
the enading part. That if any perfon, fcff. {See page 4») 
Thofe are the words that relate to and tye up the 
enabling part of the flatute to the preamble of the a£l, to 
fliew the word beneft only put in as a general word to 
include every pojftble intereft. 

In anfwer therefore to the firft queftion; fuppofe an 
undertaking given by the incumbent to the patron for 
his refignation ; yet being fo without more, it muft be 
taken to be a fair and innocent benefit^ which may 
anfwer good purpofes, and in this view only it is to be 
taken to be a benefit, which is not fimoniacal or cor- 
rupt. 

He mfghc obferve to their lordfhips, that the aft of 
parliament feemed to him to be a well digefted plan at 
that time by the legiflature, to colleft together, by a 
great deal of ftudy, all the material caufes of Siinony; 
and firft they provide for colleges, next for churches of 
all kinds, prefentations, gifts and donations, and after 
they have done that, they come to clergymens' obtaining 
orders by corruption ; and it approaches at leaft to the 
true meaning of Simony; if it is corrupt in the pne, it 
it corrupt ia the other. It has been already obferved, 
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Ihit the prefumption mufl: be taken the other way, and 
the neceflary confequcnce in anfwer to the ift queftion 
is, that the agreement not being void by the ftatute, the 

{>refentation for or by reafon of it will not be void by 
ave; which^is alfo an anfvver to the 2d queftion. 

In anfwer to the 3d cjueftion, the benefit derived to 
the patron is not condemned by the ftatute. If the 
agreement be allowable, the bortd to fecure the perform- 
ance of it mufl: be To too; and whether the penalty be 
greater or lefs than the value of the incumbency, it did 
Jiot ih his opinion make any difference: It is no more 
than conjefture, that if the penalty was lefs, the in- 
cumbent would pay it rather than refign: It is not for us 
to impute fuch turpitude in fuch contra(S^, unlefs (hewn 
to be fo intended. Therefore he conceived that fuch a 
bohd, whether fuch a penalty be more or lefs than the 
Value of the living, (unlefs the contrary be'fhewn) can 
Only be taken to be an innocent benefit. 

The 4th queftion muft depend upon the third j there- 
iPore the presentation for or by reafon of any fuch bond 
will not be void; becaufe, if admitted to be a benefit, ic 
is an innocent benefit. 

As to the 5th queftion, his brethrert had, as he con- 
trived, very properly defired their lordfliips to excufe an 
aafwer. One of his learned brethren had given an an- 
fwer, a very able one, that made a great impreftion 
upon bis mind : It was impoflible for him, till he had 
heard a queftion of fuch importance thoroughly argued, 
to venture to give a judgment upon it. 

Upon the 6th and yth queftions he fliould fay no more 
than that he agreed with the determination of Hejketh 
and Grey {fee page 22.) ; whether you can get the bifliop 
to accept the refignation or not, you have undertaken to 
do it. The law fays you muft make a complete refigna- 
tion^ It is not complete unlefs the bifhop v/ill accept 
it: if he does not prevail upon him to accept itj then 
he has forfeited the bond* 

The next queftion is, whether the unfitncfs of the 
clerk of the defendant in error in the 2d plea mer* 
tioned be alleged with fufficient certainty ? All his 
brethren were of opinion in the negative, and he moft 
heartily concurred with them. 

As to the 9th and loth queftions, they were anfwered 
in what he had already fubmitted to their lordftiip?, 
and it was impoflible to anfwer them any otherwife ih«n 
that the P^^* ^^ '^^^ fufficient to bar this action. 
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As to the afgOttient of inconvenience, it is forcible i« 
]aw; and certainly their lordfliips, after fuch a feries of 
determinations^ would confider the great confequence that 
would attend the reverfing fuch a judgment, and over- 
fetting what in his humble apprehenfion was clear law. 
It was impolTible for their lordlhips to ditrine what 
number of livings in this country may ftand under this 
predicament, and it would avoid them all, and throw 
the next prefentation into the hands of the crown. It 
Would fubjeA the patron and incumbent to the penalty 
of two years income, to the utmoft extended value of the 
living: When it is to be prefumed, as he fuppofed upon 
the faith of thefe authorities, they thought they were 
innocently contra&ing for fuch a bond of refignation. 

Lord chief baron Skinner faid, that as the greater 
number of the queftions which their lordftiips had been 
pleafed to propofe for the confideration of the judges 
feemed to him to depend upon the fame principles and 
authorities of law, it would be neceflfary to enquire into 
the grounds and reafons upon which thofe authorities 
have been determined, in order to fee how far they apply 
to, and in what manner and degree they influence, the 
determination of the prefent cafe. 

The cafes already decided take it for granted, that 
a contrail or bond to refign a living was not fimoniacal or 
corrupt, if it was made or given for a proper ptirpofe. 
Such contrads the canon law allowed. He was au- 
thorized in faying the canon law allowed fuch con- 
trails j becaufe he found that bifliop Stillingjleet^ an able 
•ppofer of bonds of refignation, and to whom he referred 
rather than to the canon law, in a trad he publiflied under 
the title of a letter to the archbifliop of CanUrhury^ and 
which was written upon mature confideration, and after 
his well known difcourfe concerning bonds of refigna- 
tion, written in an anfwer to fome obfervations which 
the biftjop of SaV/bury^ then bifhop Burnetj had made to it, 
admits, that the generality of the rule of the canon law, 
which their lordfliips had heard repeated, muft be taken 
with fome limitation ; and he adds that the pa^U hone/fa 
was admitted by it. He mentions a contraA to do or 
compel that which was required de jun communis or di 
jure fpeciali^ as for the incumbent to reiide at his church j 
and he refers to the obfervations he made in his former 
tradls on the bonds taken by the bifliop of Salt/bury of 
his prebendaries to force them to refide within the 
diocefe, which no law or Itatute required, inftead of 
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taking bonds to make them refide it their cathedral 
church, which the ftatutes of that church required. 

Taking it for granted, that all contradls were not un- 
lawful, and that a bond for a proper purpofe might be 
given, the judges conceived that a general bond of refig- 
nation, which being in itfelf indifferent might be applied 
cither for a good or a bad purpofe, ought to be judged of 
according to the intent with which it was given, or the 
ufe to which it was applied. In putting this conftruc- 
tion upon general bonds of refignation, they adopted the 
rule; of conftru6tion which the learned judge who fpoke 
laft alluded to, and which the humanity and the juftice 
of the common law puts upon all adls which are in them- 
felves indifferent ; if they are capable of being applied 
to different purpofes good or bad, legal or illegal, the 
prefumption of law is always in favour of the good or le- 
gal purpofe, unlefs the bad and illegal purpofe be prov* 
cd. 

And this rule of conftruftion holds ftill more ftrongly 
in all cafes in which the adt, if it is illegal, fubjecSs the 
parties to it to pecuniary penalties, perfonal difabilities, or 
forfeiture of temporal rights ; all which accrue in the cafe 
of a limoniacal prefentation. 

This was the ground upon which thofe determinations 
proceeded j whether they were founded upon true policy 
or not, was not his prefent purpofe to enquire ; but at the 
fame time, and inconfiderationof thefe determinations, it 
muftbe allowed, that all of them, from the cafe oi Jones 
and Lawrence {fie page 15.) down to the prefent time, have 
been in cafes between the parties to thofe bonds^ and upon ' 
queftions concerning the validity of fuch bonds as be- 
tween thofe parties; and that no determination has been 
in a cafe like the prefent between the patron prefenting 
and the bifhop refufing to admit the clerk prefented ; and 
where a bond is intended to be given for the prefenta-* 
tion. 

This made it neceffary to enquire what had been the 
extent and effe£b of the former determinations, and what 
is the intent and meaning of the itatute of E/izal/eihj in 
order to fee how far former decifions agreed with the pre- 
fent cafe, and the queftions their lordfhips had "been 
plea fed to propofe. 

It has been determined, that a bond to refign upon re- 
queft of the patron given by the incumbent, previous to 
and in contemplation of the prefentation, is not void, fimo* 
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niacal, or corrupt, as in the cafes of ^onei and Lawrence^ 
(fee page 15.) and Babingtomnd Wood^ {fi^ P^i^ ^6.) 

The courts of common law were competent before tb© 
ftatute upon fuch a queftion to decide, whether it was 
Simony or not, as being a lawful or unlawful a£^, tho* 
jiot to punifh it. The cafe of Macaller and Todderick in 
Cro, Car, 361, [fee page 4. J in three different parts of the 
book, 337, 353, and 361, at three different times, and in 
Sit William Jones 341, underwent ^reat and long confide- 
ration : 'l^he court htld Simony was an offence whereof 
the common law took notice /'//^r^ the {kAiut^o^ Elixabeth, 
They founded their judgment upon this principle, name- 
ly, if no fimoniacal or corrupt purpofe appears, upon fuch 
a bond, none ftiould be prefumed ; but if it was made 
with fuch intent, it may be averred in the pleadings.^ 

This is to be colledled from the cafe of Jones and LaW". 
rerrce^2ii)d Bahington and Wood \ {fee pages 1 5, 16.) and tho* 
the contrary was held in Oldburyand Gregory^ in the 40th 
year o\ Elizabeth^ [fee page 14.) referred, to in the cafe of 
Web and Hargrave^ [fee page 41. J though for another pur- 
pofe, he begged It ave to repeat it for this reafon : Three 
years afterward It was cxprefsly laid down by the court, 
that the generality of the obligation made to rtfign at 
requeft may be a vt 1 red to be for a particular purpofe^ and in 
the cafe of £/;•/ ai.d Alanniiig^ (fe^p^i^A-^') ^^ ^^^ U^^ 
year of king Charles I. reported in Cro, Car, 425, the 
court in deciding upon a covenant to procure a prefen- 
tation, in confideration of marriage; it was objected tq 
as being fimoniacal ; but theyfaid without a fpecial avcr- 
rnent, or fliewinfi; it was a fimoniacal contradt, it ifaould 
not be fo intended. 

Lord Holt in Cartbew 301, [fee page 40.) affei^ts the fame 
do£lrine, and gives the reafon for it : The obligor, 
fays he, is admitted in the cafe of Simony to aver againft 
the condition of a bond, or againft the bond itfelf, for 
neceffity's fake; and he likewife in another part in the 
fame book [fee page 19.) lays down that law f^ated by one 
of the learned judges, who fpoke early on the firfl day, 
Jiamely, any contraft made about any matter or thing 
which is unlawful by any flatute is avoid contraS, tho' 
the ftatute itfelf does not mention it ; for the penalty im- 
plies the prohibition. That is founded in foupd policy^ 
and if the conftruflion contended for upon the part of 
the plaintiff in error be the true conftrudlion of the fla- 
tute of Elizabeth^ it fliould feem that bonds in thofe cafes 
which have been determined to be good, were void by the 
I ^atutci 
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ftatute ; for it was recited that the benefice was vacant, and 
the patron intended to prefent to it, the parfon giving the 
bond. Taking it then as admitted, that a general bond 
of refignation is a benefit within the meaning of the fta- 
tute, the recital of the bond was evidence of fuch agree- 
ment for fuch a benefit, and in that cafe the bond was as 
clearly void, according to the dodlrine of Lord Holt, by- 
operation of the ftatute, as the prefentation would be 
by the exprefs wprds of it. ^\it it was not necef- 
fary to draw all the conclufions introduced by thefe deter- 
minations ; it would be fufficient for him to eftablifh thefe 
two propofitions. That the bond was given by the in- 
cumbent to'the patron, previous to and in contemplatioa 
of the prefentation, and fo appearing in the bond itfclf,* 
it is not a fimoniacal or corrupt concradl or agreement, 
And the 2d, that no firnoniacal or corrupt intent or pur- 
pofe appearing in the bond, none (hould be prefumed. 

Whether a iimoniacal bond or contra<3 is made void by 
the ftatute, or whether Simony, as the law was then held, 
might have been averred in the pleading, would not be 
material for the purpofe of his argument ; it wj^s fufficient 
that in the preient cafe, and as the lavv is now held, it 
may be averred : And therefore this bfiug the cafe, their 
lordfliips would give him leave to confiJtT the ftatute of 
Elizabeth. Before that ftatute, which was made for pu- 
niibing and reftraining Simony, ir was not t?.ken as an 
ojFence at common law. The ecclcfullical law deprived 
the incumbent of the living; but it could not affect the 
temporal rights of any perfon for making a fimoniacal 
contract, or fubjecfl him to any forfeiture or penalty, 

The compilers of the reformatio legum ecclefiajiicarumy 
a work carried on under ihe authority, though it did not 
finally receive thefanilion, ot parliament, would fubje<S 
51 fin:idniacal patron to the lofs of his prefentation for that 
turn. There is a chapter from which he would take 
their Jordfhip's leave to cite as much as was necefTary for 
the prefent purpofe 5 it may ferve as a fpecimen of the 
.elegant language in which thofe laws were expreffed. 
He cited it to {he,w the fenfe which the learned com- 
,pilers of that code, confifting of the moft eminent pre-t 
lates, divines, civilians and common lawyers, with arch- 
bift^op Cranmer at their head, reputed to be the mo/t 
eminent canonift in the kingdom, had of a fimoniacal 
prefentation, to which they thought fit to annex the for- 
feiture of the patron's right. He cited the Latin words, 
and faid, that the premature death of Edward Vli. and 
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the charaftcr and difpofition of his fucceflbr, preveivted 
thofe laws from receiving, when finiflied, the fanf^ion of 
parliament. 

The right of a fimoniacal patron to prefcnt another 
clerk upon deprivation of an incumbent, was not afFefted 
ty them ; but in the reign of queen Elizabeth it appeared, 
the idea of fubje£ting the temporal rights of the patron to 
forfeiture was revived and carried into execution by the 
ftatute in qucftion. 

The qucftion upon the ftatute muft be colleAed from 
what is profclFcd to be the objedl of it. It profeflcs in 
cxprcfs word?, as was obfervcd by the learned judge that 
fpolcc laft before him, to be for the avoiding of Simony 
and corruption in prefentations, ii^c, and for that purpofq 
it cxadf , among other things, that if any perfon, (sfc* 
{fee page ^.) 

The introducflion to and the conclufion of this claufe 
Ihew what fort of benefit was meant by it, namely, a 
benefit arifing from a corrupt agreement, fuch an agree- 
ment as in the words of the ftatute conftitute a corrupt 
caufe or confidcration for giving or beftowing a benefice, 
It was intended, in forming i he ftatute, to exprefs and fpe* 
cify every fort of fimoniacal and corrupt prefentaiion ; 
and left any mighc be omitted, the concluding words are 
added, ?iny fuch corrupt caufe or confidet ation^ which explain 
the import of the foimer, and affix to them the meaning 
neceflary to anfwer the purpofe of the ftatute, which is 
profcffed to be to avoid Simony and corruption. 

The enquiry then returns to the qucftion, what is a 
corrupt agreement ? 

And from thofe conclufions andpofitionsof law which he 
mentioned, and from what was decided in former determi- 
nations upon which that queftion muft be decided, their 
lordfhips would colleft that fuch a bond is not a corrupt 
agreement, and no bad purpofe is to be prefumed. He 
faid, he muft return to thofe pofitions he wiftied to de- 
termine it upon. For the ground and principle upon 
fuch a queftion muft be the fame, whether it arifes upon 
a quare impedit between the patron and ordinary, rcfuhng 
to admit, or between the patron and crown claiming a 
forfeiture, or between the patron and incumbent, in an 
aft ion upon the penalty of a bond, or between the parties 
in a contraft in a fuit for the penalties. If it was other- 
wife, every contrad or bond, accompanying the prefenta- 
tion, though made for gift, or given, and fo expreflTed to 
be upon the purcft motives, and to anfwer the beft pur- 
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pofes, would fubjeft the patron to the forfeiture of th« 
right of prefentation, and the incumbent to a penalty 
even for a pa^io hone/ia ; fuch a bond to compel refi- 
dence by the rigid rule of the canonids was allowed, and 
it would induce forfeitures and penalties for fuch a bond, 
as it tends to accelerate the patron's right of prefentation 
in the cafe of non-refidence or difobedience of the law; 
or the forfeiture of a bond would be fo far beneliciai 
to the patron, and there would be no difFerence between 
the pa^io honejla defigncd to anfwer good purpofes, which 
the canon law allowed, and which biftiop ShlUngJleet^ the 
ableft canonift in his age, admitted, and t\iepa£fio inhonejia^ 
though it was a benefit deriv<id from that agreement. 
The ftatute means to apply to the pa£fio inhonejia : If a 
different conftru£tion is put on this ftatute, it will carry 
its proviAons further than the ftatute itfelf propofes to 
extend it, and further than the object of it requires ; the 
ftatute profefling its purpofes to be for avoiding Simony 
and corruption in prefentations, ^c, would be made to \ 

vacate prefentations which are not fimoniacal, prefenta- 
tions and benefices which were not given or beftowed 
upon any corrupt caufe or confideration. 

He was not aware that a general bond of refignation was 
in terms forbid by the canon law, or at leaft as that law 
was allowed and received in this kingdom, at the time of 
making the ftatute of Elizabeth. 

It is true, the oath of Simony enjoined in the time of 
airchbifhop Courtney was in exprefs terms di redded againft 
fuch bonds; but there is, he believed, no trace in eccle- 
fiaftical hiftory, that marketh out how long that form of 
the oath continued, or when it ceafed to be ufed. He 
thought it probable it had been aboliihed before' the re- 
formation; for had it continued in ufe to the 25th of 
Henry YWl, it would have been continued by the a£l 
that pafled that year to the firftyear of James L when 
new canons were made, and a different form of an oath 
enjoined. It is certain, either it was not in contempla- 
tion of, or it was rejected by, thofe eminent perfons 
who had the charge of reforming our ecclefiaflical laws 
in the reign of Edward Y I. The oath, as propofed to 
be enjoined by that a6t, makes no mention of agreements 
to refign. The collefted wifdom of thofe reformers 
thought it a fufficient fecurity againft Simony, according 
to their notion of Simony, if the oath applied only to 
gifts or rewards, and to contrads for gifts or rewards : • 
We know the fimoniacal oath enjoined by the canons in 
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1603 is direfhed in general terms againft fimoniacal 
concrads and purpofes, without any mention or allufion 
to contrafls or agreements for refignations. 

Thefe were the grounds and reafons upon which be 
formed his opinion, upon the queftions put by thejr lord- 
Ihips, and upon confideration of what was alluded to by 
the learned judge who fpoke before him, that penal laws 
ought not to be extended beyond their natural import in 
H doubtful cafe. The penalties inflicted by this ftatujtq 
are exceedingly fevere, not only to the patron, who lofes 
his right of prefentation ; but, if this is a cafe within the 
ilatute, all the incumbents who have entred into fuch 
bonds, mud be made to fufFcr as well as the patron, and 
to pay double one year's profit of their living, which, it is 
determined, mud be xh^ full value thereof, and be incapa- 
citated from holding thofe livings any longer. 

It is true, that compallion is not to obftru^ juftice; 
but he could not be perfuaded to think from any thing he 
had heard at their lordfhip's bar, that the legiflature, in 
paffing this a<3, and in making ufe of fuch terms and 
expreffions ufed in ir, intended to fubje6l to fqch extreme 
feverity of punifliment, any perfon who (hould be induced 
by a patron to do an a6t which the canon \^yi of this 
count;ry prefumes to be done with a good intention, and 
for good purpofes. Thefe weie the reafons which induc- 
ed him to give the following anfwers to the queftions 
propofed. 

As to the firft queftion, {fee page 68.) he was of opi- 
nion, that fuch agreement is not an agreement for a be- 
nefit within the meaning of the ftatute, 

And in anfwer to the fecond queftion, (feepagibg.) that 
fuch prefentalion made by reafon of fuch agreement, is 
not void in law. 

To the third queftion. Whether a bond, &c. (fu page 
69.) He conceived, the bond is not a bond for lecuring 
a benefit to the patron within the meaning of the ftatute. 

And in anfwer to the fourth queftion, (fee'page 69.) 
he was of opinion fuch prefentation will not be void, 

In regard to the fifth queftion, which r.efpedis a fub- 
jc6t of great importance and confiderable difficulty, he 
was glad of availing himfelf of the indulgence their lord- 
ftips were pleafed to give the judges, to decline apfwer- 

Vg »f- 

With regard to the fixth queftion, (fee page 69.) hew^s 
of opinion fuch a bond as is mentioned in that queftion, 
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fs not a bond for the benefit of the patron, within tha 
meaning of the ftatute. 

And in anfwer to the feventh queftion, depending upoi^ 
it, fuch prefentation will not devoid. 

His anfwer to the eighth queftion, (f^^ poge 69.) wa45, 
that the unfitnefs -f the defendant in error, in the fecond 
plea, is not alleged with fufficient certainty. 

To the nirith queiii m, the anfwer was, the plea is not 
fufficient in law 10 bar the defendant in error from main-v 
gaining his adtion. 

To the tenth queftion, (f^^ foge 69.) The unfitnefs ii^ 
^he plea fet forth is not traverfable. 

With refpeft to the eleventh queftion, (fie page 6()») 
th< anfwer is founded upon the reafons he had given in 
Unfwer to the firft queftion, namely, that the excufe alleged 
upon the record, {or not inftituting and inducing the 
clerk of the defendant in error, is not fufficient in law. 

And as to the twelfth queftion, ^y^^^d-^^ 69.) he was 
of opinion, the bond ftated in the plea was good and valid, 
and not corrupt and void in law. 

Bifliopof Salifbury : — My Lords, I never yet rofe ia 
this Houfe without great diffidence ; but never with fo 
much reafon as at prefent. A recent private affli<ftion ♦ 
has left me neither inclination nor leifure to arrange my 
thoughts with the precifion I could wifti ; nor to invefti- 
gate, with the accuracy which becomes me, the whole of 
the queftion under you lordlhips' deliberation : A queftion 
important in its confequences to the parochial clergy of 
this country ; efl*ential to the refped due to the Church of 
Enghnd\ and to the interefts, and even to the decency of 
religion. Deeply imprefled, my Lords, with thefe fen- 
timents, and feeling how unqualified I am, under the 
circumftances ftated to your lordlhips, to enter deeply into 
the bufincfs before you ; 1 ftiould have remained filent^ 
liad the learned judges been unanimous in their anfwers 
to the queftions propounded by your lordfliips. But the 
difference, not to fay the contrariety, of their opinions, 
authorizes me to affume the liberty of exercifing my own 
judgment, ^nd of callrng upon yoii'r lordfliips to cxer- 
ipife yours. 

The whole of the queftion to be decided, appears to me 
lo reft ultimately on the 31ft of Eliz. The interpre- 

♦ The death of Sir William Guife, Bart, brother-in-law to 
the bilhop of Salijbury, to whom he was left executor. 
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tation given to that ftatute by the learned judge who dif» 
fented from the reft of his brethren, is confonant to the 
beft and moft difpaflionate opinion I am capable of form- 
ing ; and which therefore I hold myfelf bound to deliver 
to your lordfliips. 

It is well knawn, my Lords, that the aA to which I 
allude was paffed with a view of protefting the ecclefiafii- 
cal law, and of ftrengthening its weaknefs» The ccclc- 
iiaftical law, which cpnfiders Simony as a crime of deep 
dye, (and by Simony I beg to be underftood to mean any 
corrupt agreement between a patron and a clerk, relative 
to the obtaining a benefice) could only punifli the clerical 
offender : The leg'flature perceiving the ferious confe* 
quences of this defedt, in its wifdom interpofed ; and in- 
flidied certain penalties on the patron ; the corrupter, thc 
tempter, and the partaker of the guilt. 

The aft of Eliz, is not deprivative, but accumulative. 
It does not deprive the ecclefiaftical judge of his power; 
It does not withdraw the clerk from the jurifdidion of 
his ordinary, nor difpenfe with the oath againft Simony, 
to which every prefentee was previoufly fubje6t. Its main 
objc£t was to prevent corrupt influence, interefted motives, 
and grofs abufe of his power on the part of the patron } 
and to apply a remedy to an evil thought to be of the moft 
dangerous frequency, of the moft alarming magnitude 
at that day; which has been continually increaflng to 
the prefent period ; and which, unlefs checked, bids fair 
to break down every barrier which honour, decency, and 
religion can oppofe. 

The queftion.on which your lordftips arc new to paf$ 
judgment, I conceive to be new in fpecie. It is here, 
my Lords, I mean to make my ftand. None of thc va- 
rious cafes which have been adduced by the judges in the 
houfe, or by the council at the bar, feem to me to touch 
it. 

They are diftinft in their nature ; thc cafe has never 
been argued ; never been decided upon ; and confequent-* 
ly all the reafoning from a feries of determinations in thc 
courts below, fomuch laboured and fo much preiTcd, does 
not apply, and falls to the ground. 

Much has been faid, my Lords ; much more probably 
will be faid, as to the inexpediency and fatal eSeSts of 
moving old foundations. If I know myfelf, few men arc 
lefs likely to err in this refpedi than I am. Legal deci- 
ijOHS, which for centuries have received the fand^ion of 
fuccemre generations, of the great and able interpreters 
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of law,, who prefide in our courts, (and greater and abler 
either in former ages, or the prefent day, no nation ever 
had to boaft of ) are intitled to the higheft reverence, from 
every citizen who refpefls his own charader j values his 
property ; or loves his country. But I contend, my 
Lords, that in the cafe before you there are no precedents : 
It is fpecific in its circumftances; and, exclufive of the 
bond, on the fole ground of the 31ft of Ellz. the prefen- 
tation of the defendant in error is void. 

On this principle, my Lords, I think the plaintiflF in 
error founded in his/r/? plea. 

As to his fecond plea, I not only acquiefce, but per- 
fedly concur in the unanimous opinions of the learned 
judges, that he is not founded. 

Here, my Lords, I fhould naturally clofe what I have 
to offer to your lordfhips coniideration. But as the fitu* 
ation of the parochial clergy, on the foot of the common- 
ly received interpretation of the law relative to general 
bonds of refignation, is either unknown or mifunderftood ; 
I (hould be wanting in juftice to that moft ufeful and 
inoft refpedable body of men, were I not to reprefent it 
without exaggeration -y and leave it to your lordfliips* ho- 
nour and humanity. 

Every prefentee, previous to his receiving inftitution, 
is obliged to take the oath againft Simony. The fenfe 
of that oath is as clear as language can make it. ^ There 
never could have been the hefitation of an inftant at to its 
meaning, in the breaft of any man, who, in interpreting the 
terms in which it is expreffed, followed nothing but the 
genuine fuggeftions of his own underftanding. The only 
queftion which can arife on the fubje(^ is a queftion of 
confcience alone ; but unhappily, the force of temptation 
in this, as in other inftances of moral conduft, operates 
on minds not fufficiently tender to the impreffionsof duty; 
and leads to thefoftering a fecret wifh, that the impofition 
of the oath could either be difpenfed with, or the terms 
in which it is framed be differently expounded from us 
obvious import. The furprife of an unexpected offer of 
a valuable benefice; the oppreflion of poverty ; the calls, 
perhaps, of a numerous unprovided family ; and the 
glitter of comparative aiRuence, all contribute to induce 
to the liflening to any cafuiftry which can reconcile inte- 
' reft with duty. To a man thus circumftanced, and thus 
inclined, authority is eafily admitted in the place of 
reafoning, and the fandlion of courts fuperfedes convrc- 
tion. From thefc motives, general bonds of refignation 

have 
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have ufually been given; and from the inftant they tiM 
given » the wrrctched prefentce is taken from under thei 
protection of that law which guards the property of every 
other fubjedt of the ftate. He ceafes to be free ; becaufe 
be holds his livjng at the abfolute will of his patron; 
fubjed to his caprice; and rendred incapable of difcharg-^ 
ing many of the moft elTential duties of his office, where 
they happen to clafh with the prejudices^ the humours^ 
or the vices of the mafierof his fortune. Nay, my Lords^ 
even the moft degrading compliances^ the facrifice of 
every comfort which unconditional prefentation con- 
fers, are infufficient to fecure a permanent continuance 
in the benefice, the inftant that the wants, or even the 
whim, of the patron demand an avoidance : Reflgnatioa 
or ruin is the alternative. Your lordfliips need not be 
told which is likely to be fubmitted to. 

On thefe grounds, I move your lordfhips, that the 
judgments of the courts of Commcn Pleas and King*s Bench^ 
in this caufe be reverfed. 

The Bifliop of Bangor: — My Lords, I never rife in 
this Houfe without great diffidence ; but I never had 
fo much reafon to diftruft myfelf, as on the prefent 
occafion ; fince, notwithftanding the Weight and au* 
thority of the determination of two courts in JVeJi' 
minfter^haUi notwithftanding what has been urged at 
the bar in behalf of the defendant in error; notwith- 
ftanding what has fallen from moft of the learned judges 
in confirmation of the judgment in the courts below, I 
am not yet fatisfied, that the judgment was right, and 
entertain foroe hopes, that your lordfliips will be induced 
to make an alteration in it, after giving the matter that 
confideration, which a queftion cf fo much confequence 
deferves, and is fure to meet with iu this Houfe. 

I had occafion, my Lords, many years ago in the 
courfe of my inquiries, to confider the fubjed of general 
bonds of refignatlon of benefices j and I muft confefs, 
that the decifions, one in the 8ih o( Janus I. Jants zuA 
Lawrence^ and the other of Babingtbn and IVood^ in the 
5th of Charles L (fee page 1$^ 16.) did not appear to me 
to reft on fuch folid and fubftantial grounds, as they 
ought to have done ; and yet thefe two determination^ 
are the precedents, which our courts have ever fince 
implicitly followed, whenever the legality of fuch bonds 
was brought into queftion. 

Many 
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Many caAbhs were made in the early ages of the church, 
its well as in more modern times, in order to prevent the 
tbuying and felling of benefices; and numberlefs are the 
councils which have condemned this kind of traffic, as 
iimoniacal 5 and from hence many good reafons might be 
l>rought to (hew the illegality of bonds of rcfignation of bc- 
jiefices ; but as fome doubts would perhaps be made, whe- 
ther fach canons and councils had ever been received, as part 
of the ecclefiaftical law of this country y and as arguments 
of this fort have not, I know not wb.y, ifo much atten- 
tion paid to them in thefe days as they reaHy deferve, I 
fhall wave the coniideration of .them entirely $ and, in- 
ftead of troubling your lordihips with recitals from ca- 
nons, councils, conftitutions, ^c» I will inquire what 
is to be found in our fliatute-book concerning this fub- Statwtm 
jed; and the ftatute which I fhall have occaficn princi- ^" '^u' %^^' 

•'if 1 .1 n r.;. - i r *^ are the follow* 

pally to advert to, is the 3iitis//z. c. b, and from a care- ing, viz. 
ful perufal of that ftatute, I am inclined to think, that 3i Eiix.c 6. 
bonds of refignation of benefices, whether the condition \^ ^^^^ ^^'^* 
be fpccial or general, are within the exprefs letter of it 5 c. la. 
becaufe it is impoffible to conceive how a prefentee can, ^" P*8e 4> »7a 
in any inftance whatever, give a bond of refignation ^^* 
.to a patron, from which the patron will not derive fome 
benefit or reward, dire£lly ox indire£fly. 

The words of the ftatute (31 Elix. c. 6. Je£f, 5.} are 
thefe ; I/any perfoUj &c. [Seepage 4.) 

Should any clerk, therefore, before he receives the 
prefentation, give the patron a bond with a condition 
for the making of fuch leafe, the granting of fuch a 
portion of tithes, ^c. there can be no doubt, but that 
a bond with fuch a condition would be fimoniacal, and 
within the exprefs letter of this a£t: But, let it.be 
fuppofed now, that, inftead of fuch a bond, one is given, 
the condition whereof is, that the clerk ft>all refign upon 
- the requeft of the patron, or after a notice of fix months, 
or the like. Is fuch a bond within the ftatute? We 
have been told by all the learned judges (except %nt) 
who have hitherto delivered their fentiments, that fuch 
a bond is not within the ftatute; and yet certain it is, 
that even in this cafe, as it is now put, a valuable con- 
fideration may be paid by the prefentee on one hand, and 
received by the patron on the other. If the clerk, when 
called upon, refufes to refign, he muft pay the penal 
fum mentioned in the bond ; and if, in order to avoid 
that, he refigns, the intcreft he thereby pares with, is 
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exafily worth fo much as the pofTeffion of (he htnt&c€§ 
for fo many years as he might otherwife have held it^ 
would have amounted to; and therefore, whatever the 
clerk parts with, juft fo much doth the patron gain. 
But here it will be faid| that the advantage^ which a 
patron may happen to gain under thefe circumftanceSy 
doth not amount to a profit, or benefit within the ad, 
becaufe no money is direifly paid, or received, or even 
covenanted to be paid* But^ before we admit this con- 
clufion, let it bie recolleded^ that the words of the 
ftatute are ** For any fum of money ^ reward^ gift ^ profit ^ or 
** benefit whatfoever dire6ily or indire£flf*'y and when there- 
fore a bond is given to refign a benefice, the pofTeffion 
and reverfion whereof bear a price, and have a real 
value, which may be eftinaated, with the utmoft exad- 
nefs, can it be faid that no emolument of any kind 
whatever accrues to the patron either direflly or in- 
direSly ? Certainly it cannot be fo faid; and all fuch 
bonds therefore muft appear to any plain and common 
underftanding, to be within the ftriS letter of the ad. 

But if we fhould, for the prefent, allow that general 
bonds of refignation of benefices are not within the tttiSt 
letter of the ftatute, will it be faid, that they are not 
within the fpirit and defign of it ? 

This ad, as it is fet forth in the i^th feSfion^ was ex* 
prefsly made for the avoiding of Simony, and corruption 
In prefentations, collations, fcfr. to benefices, dignities, 
&r. and yet, if thefe bonds are allowed te be legal, 
there is no fimoniacal or corrupt bargain whatever, 
which may not, under this cover, be carried into exe- 
cution. For, let us fuppofe that a patron prefents a 
clerk to a benefice, without receiving any money^ or bond^ 
er any aflu ranee whatever for money ; but before he exe- 
cutes the prefentation, he declares, that the prefentee 
muft enter into a bond to refign the benefice upon fix 
months notice under a heavy penalty. The clerk fub- 
mits to all this in order to obtain the prefentation. He 
is prefented accordingly, and as foon as be is in full 
pofTefiion, the patron demands a leafe of a certain portion 
of tithes at an under-rent. The queftion now is, whether 
fuch a bond be within the defign and intent of the 
ftatute? If we perufe th'e bond, we (hall, I confefs, find 
not one word about letting the tithes at this or that rent, 
as the condition of the bond is exprefled in general 
terms } and the rc«>fon why it is fo drawn up, is, becaufe, 

had 
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iii^ fuch % l^ipulation beeti hierltioned^ !t would have 
bren clearly and plairt!y againft law. But, though this* 
flipulation is left out 6f the bond ; ytt is riot the penal 
furh mentioned therein fufficient to make the incumbent 
comply With the patron'i^ ddmand ? And if fo, is not the 
ihttnt and deflgn of this a£b moft efFcdlually defeated, 
and ought rtot all fuch geheral bonds to be fet afide, as 
tlearly contrai-y to the fpirit of it ? Indeed the moft per- 
ilicious niethcid of defeating a law is a device which, 
without breaking thd letter of the law, deftroyS the 
main intention and defign of it ; and general bonds of 
fefignation of benefices arcj with rcfpedl to this aft, a 
contrivance of that kind. 

It will perhaps be but to little purpofe to fheW in a 
dafc like this, that general bonds of refignation of benefices 
^re within the fpirit and defign of the aft, as we (hall be 
told, that our coUrts of law are to judge according to thd 
letter of the aft, and not according to the equitable con- 
ftrudlion bf the ihtcrtt and defign of it. But would not 
this; my Lords, be a fti-ange limitation, which ties up a 
court to the letter of a law, againft the main fCope and 
principal end of itf As to myfdf, I can haJ-dly believe^ 
that our courts are or ever were tied up in this manner^ 
atid my reafotl for thinking fo, refts on no lefs authority 

than that great ot-atle of the law. Sir Edu^ard Coke^ ' 

His words are thefe : Cafei out tf tht leittr of aJiatuU^ yet » ^^^^ «4- ^^ 

tiing within the fame ftiijchief or caufe of making the fame^ 

fhall hi Within the fame remldy thdt the Jlatnte provideth. 

If therefore general bonds of refignation of benefices tend 

to bring on the very mifchief and inconvenience, which 

this aft was made to prevent^ the remedy provided by 

that aft ought to be ejctefided to them ; and to fay that 

the remedy cannot be applied, becaufe fuch bonds are 

tiot within the letter of the law, though within the 

teafon of it, is a very unfatisfaftory anfwer. 

I remarked juft now, that the worft and moft corrupt 
praftices might be carried on under the cover of general 
bonds of refignation of benefices; and I will in this 
place, with your lordOiips^ permiflion, point out fome of 
the bad purpofes, to which fuch b inds may be applied. 

By means of fuch a bond a patron may ereft a ju^^ 
rifdiftion over his clerk much fuperior to that of his 
ordinary. 

The ordinary can fufpend a clerk from the exercife 
of his funftion, and can deprive him of his benefice; 
but before any one of thefe can be done: i. The party . 

K muft 
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muft be cited to appear : 2. A charge, commonly called 
a libel, mud be given ta him : 3. A competent time 
muft be allowed for anfwering the charge : 4* A liberty 
muft be granted for counfel to defend the caufe, and to 
make exceptions to the proofs and witneflcs : And 5thly 
and laftlyr, after hearing all the proofs and anCwers, a 
folemn fentence muQ be pronounced, from which there 
lies an appeal. But a patron with fuch a bond io bis 
pocket has a much more compendious way of doing his 
bufinefs; for he can deprive his, clerk without uial, 
without proof, without fentence. 

The privileges of patrons in this country are the three 
following, viz. A liberty. of felling the rights of advow- 
fons, of trial at common law, and of prefenting a fit 
clerk to the ordinary at any time within fix months after 
an avoidance ; and as fbon a$ the patron has exercifed 
this laft privilege, he has nothing more to do. The re- 
lation between the prefentee and the ordinary commences 
by the infiitution and induction, and from thefe two aAs 
are derived all the rights of the incumbent; but, by 
means of fuch a bond, the patron may carry his power 
beyond the prefentation, though the law of the land ac* 
knowledges no fuch power. 

By means of thefe bonds patrons can convert benefices, 
which are all by law freeholds for life, into eftates for 
years, for months, or even only for a few days. 

By means of thefe bonds the revenues of that moft- 
ufeful and refpedable bodf, the parochial clergy', are 
growing lefs and lefs every year ^ and there is little doubt, 
but that many of the money payments in lieu of tithes, 
and which have now obtained the form of a modus^ 
fprang originally from thefe bends. 

By means of fuch a bond the minifter of a pariih is 
put into a fituacion very improper, and extremely un- 
worthy of th^t character ; fince there is no fpecies of 
conipliance, to which his patron may not call upon 
him to fubmit. He may be ordered to preach doc- 
trines which are contrary to thofe of the eftablifhed 
church, he may be preflcd to make the pulpit a vehicle 
for fcandal, for politics, ^^.—'Candour indeed forbids 
us to think, that many will yield to fuch unreafonable 
propofals, but the temptation is great. The incumbent 
muft fubmit, or ftarve ; he mufi gratify his patron, or lofc 
the maintenance of himfelf and Family. 

By means of thefe bonds it is become as eafy to fell 
the next avoidance of a re£tory or vicarage^ as it is to 
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icll any other fpectes of property ; and from this circutn- 
fiance, religion, learnings difcipline, and good order fuScr 
very much. 

It has been common of late years to adrertife in the 
publick prints the fale of livings with immediate re* 
figaations; but, if this judgment ftould have the fandion 
of this houfe, thefe advertifers would wax bolder, and in 
a £bort time inform ^s of public offices being opened 
for negotiating this fort of traffic, and to the long liflt^ 
of brokers for every kind of merchandife, that of church 
brokers would foon be added. 

Thefe, My Lords, arc fome of the evils, which general 
bonds of refignation of benefices have a dire£t tendency 
t«i produce; and yet, great as thefe evils are, there feemS) 
as things now ftand, to be no mode of redreffing them. 

One of the learned counfel for the defendant in error 
told your lordfliips, that it is unfair to prefume, that ani 
improper ufe will be made of thefe bonds, as nothing 
improper appears upon the face of them; and ihould a 
wrong ufe be made of them, the courts are open, where 
redrefs will certainly be found* 

To this it may be anfwered, if nothing, but What is 
juft, amd right, and honeft, is intended, why is it not 
plainly exprefled in the bond ? Were this the cafe, all 
parties would be cleared from every imputation, and no 
room would be left for the fufpicion of any thing wrong 
or improper. And as to what is faid concerning our 
courts being open s^nd ready to give redrefs in all cafes, 
where a bad ufe is made of thefe bonds : It mud be con* 
fefled, that .this appears very plaufible ; but, when ex* 
amtned, it will be found to have very little meaning 
in it; becaufe the court can t^ike no notice, unlefs foQ)e 
complaint is brought, and who in the prefent cafe is to 
lodge the complaint? Not the patron, as he muft be 
the party accufed, if any thing improper is attempted: 
And as to the incumbent, he will not have fufficient 
ground for a fuit, if the patron calls on him to refign^ 
and gives no reafon for fo doing. Indeed, if the patron 
ihould give any reafon, why he calls upon his clerk for 
a refignation,, that reafon might^ be made the fubjeci of 
difcuffion in fome of our courts in TVeJiminfler-Ml \ atj4 
if the court deemed it an improper one, the bond woul4 
be fet afide; but as long as the patron is fo cautious as 
to give no particular reafon, for requiring his clerk to 
refign (whatever the true reafon may be, how corrupt or 
fimoniacal foever) (till there would be no room Ifft for 
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lodging a complaint in any of our -courts; and the clerk 
muft either leiign, or pay the penalty mentioned in the 
bond. To fay, therefore, in cafe ^n improper ufe i$ 
made of thofe bonds, relief may be had in our courts, is 
faying juft nothing at all, as no matter can be found, 
whereon to build a fuit, as long as the patron is in- 
ftruded to give no reafon, why he calls on his clerk to 
rrfign 5 and this being a fmall point of law, which the 
meaneft country attorney knows, it is not likely that any 
patron (hould fall into a miftake here; and it is in vain 
therefore to cxpeft any relief in this way. 
Fourth f«a. But, my Lords, if the ftatute of the 31ft of Eliz. (o 

feep*ge4. often adverted to, was, as it is fet forth in the ftatute 
itfeif, made on purpofe to prevent all trafficking in 
ccclcfiaftical beneAces; and if general bonds of refigna- 
tion appear to every common undcrftanding to be within 
the letter of that zStj inafmuch as it is hard to conceive 
bow a prefentee can give a bond of that kind, from 
whence the patron muft not derive fomc advantage or 
other: This being the cafe, it is natural to aflc, ^ow it 
came to pafs, that the courts in IViftminJier-hall have fo 
lately determined, that thefe general bonds are not 
within this ftatute, efpecially when we confider further, 
that they are moft undoubtedly within the fpirit and defign 
of it, becaufe the moft wicked and fraudulent purpofes 
may be carried on under their cover; and, what is much 
to be lamented, with the greateft fafety and fecurity, as 
long as the patron alligns no reafon, why be calls on 
the incumbent for a refignation. 

The ibort anfwer is this : That the courts below were 
guided entirely by precedents, and particularly by the deter- 
minations in the cafes of Jonesj (^c, when general bonds 
of refignation of benefices were firft adjudged to be valid. 
Folio edit, ja 1 he learned hittiOp^of If^orcfjhry in his difcourfc con- 

▼01.71 J. cerning bonds of refignation, has examined with great 

freedom, the two dccjfions of JontSj Gfr. and has not 
fcrupled to call them judgments without fufficient reafon 
to fupport them; and he was induced to form this 
opinion from the following confideration, v/z. That it 
was extraordinary, that the judges ftiould determine a^ 
bond to be good, which might be turned to fo many 
ill purpofes; as one part of the bufinefs of a court of 
juftice was to difcourage any device, that tended dire£tly 
or indircdly to introduce the very mifchief, which the 
ftatute of the 31ft of Eliz, was made to prevent; and ye^ 
by means of this judgment, that ftatute has been rendered 
ufclcfs. 

One 
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One of the learned judges* who inftru£ted your lord- 
fliips, a few days ago, with Aiperior (kill and ability, prov- 
ed in the courfeof his argument, that the point now un« 
dler your confideration was not the point in quefiion, when 
the two cafes were determined, on which fo much ftrefs was 
laid in the courts below^ as well as by all, who have argued 
before this houfe for the validity of thdfe^ bonds ; and \( 
fo, thefe precedents, which have been hitherto fo much 
relied on, are not at all to the purpofc, and no regard 
ought to be paid to them ; but the learned judge did not 
flop here, for he produced a cafe in point, the cafe of 
Pafchall and Clerk in the 15th of James I. when the court 
determined, that, if the patron takes a bond of reftgnation at 
three months warnings it w^s fimoniacal within the Jlaiute* ' 
Jt has been ufual to pafs by this cafe as not authentic, but 
the learned judge went into this point alfo, and fliewed it 
Xo b^ a genuine report of the famous attorney general, 
Mr. My. 

T^his, my Lords, puts the matter in a new light. The 
cafes of J^nes^ &c» are (hewrn not to be applicable to the 
prefent fubje<f^, becaufe the point now under the conii- 
dtration of this houfe, was not the point in queftion 
when thefe two cafes were determined ; and ))cfidcs this, 
the cafe of Pafchal and Clerk is produced, wherein the 
point now before your lordfhips was the matter in qucf- 
tion, when th^t cafe was determined, and then the court 
adjudged general bonds of refignation to be fimoniacal 
Within theftatute« 

But fuppofing, my Lords, that the point now under 
confideratron was really the fame, as was determined in 
thofe two cafes of Jones^ &c. yet there is a^ircumftance 
attending the prefent cafe, which cannot but have great 
weight with this houfe. 1 mean, my Lords, the uniform 
declaration of all the judges, who have hitherto delivered 
their opinions on this occafion ; that if this cafe had been 
ret i/?//fr/7, the judgment ought to have been different j 
but the weight of thefe two precedents of Jones, &c. and 
of many others for fo great a length of tiine, prefles io 
hard upon them, that they are unwilling to make any 
alteration, left they fhouldbe confidered as removing land- 
marks, and unfettling principles, which had prevailed for 
near two centuries. 

Much reverence, my Lords, is certainly due to fuch de- 

ciiions of our courts, as haVe been uniform, and long ac* 

quiefced in ; but if, in fucceeding times, great and mani- 

l^old inconveniences ihould be found (b arife from perfift<r 
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ting in fuch determinttions, and no indotivenieftce from 
altering them, the cafe is too plain for me to teil this 
houfe whatbughttp bedone. 

' There are fome decifions on the books, which can 
hardly be reconciled with the common feelings of huma- 
nity ; and I need go no farther back than laft year for am 
example. The cafe I mean is mitg and JVhiu^ whicb 
was brought by writ of error from Inland to our court of 
King*s Bifiihj and then by a writ of the like kind to this 
boufe, and the judgment was affirmed by your lordfhips, 
purely on the authority of precedents. Many of your 
lordihips were, I well recollect, difpofed to reverie the 
j<idgment ; but on your being aflured by two learned and 
noble lords, that the titles of the eftates of half the great 
families in Engtimd and Inland would have been fliaben, 
if the judgment had been reverfed, you thought it expe-^ 
dient to aifirm a judgment you did not approve of, left, 
by reverfing it« a door might have been opened toendlefs 
law- fuits. [Seahh cafe ^Whitc andWYiixt in the Jpptndix.] 
But the prefentcafe, my I^rds, is not of that kind. It 
has been allowed by all the judges, that general bonds 
of refignation may be abufed ; and it is notorious, that a 
moft fcandalous ufe is, at this time, made of them $ and 
no body has pointed out any one inconvenience, that 
would arife from the reverfal of this judgment : But the 
great advantages, which would thereby inftantly accrue to 
religion, learning, good order, and difcipiine, are fo 
obvious, that it would be impertinent in me to lay them 
• Sfc 31 tii«. before your lordihips*. One confequence, holl^ver, 
tn^w^t^* which would follow from reverfing this judgment, ought 
not to be concealed, vt%. That all tne benefices, the 
prefentations to which were obtained by giving fuck 
bonds, would become immediately vacant, and the pa«> 
tronage for this turn forfeited to the crown ^ bi|t as iiia<- 
ny, we ought in candor to prefume, have given as well 
as taken thefe bonds, without any bad intention, it woald 
be neceflTary to pafs a (hort bill for quieting patrons and 
incumbents in the poflfeffion of their rights % and I am not 
aware, that any folid obje<Si;ion can be made to futh a 
bill. 

I will beg your Iord(bips* patience, for a few minutes 
longer, whilft I make a remark or two On what one of 
the learned judges faid, refpeding the oath againft Si- 
mony, as it ftands in the 40^1 of the canons in 1603. 

It was infinuaced, that as thefe decifions in favour of the 
validity of general boads of J^efignation were made on an 
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a£l of parliament in the 31ft of Eliz. a clergyman who had 
^givcn a general bond of refignation for obtaining a pre- 
fentation, might fafcly take an oath againft Simony, which 
is required by a canon agreed upon in the fucceeding reign. 

In order to fet this matter in a clear light, it will bt 
proper to obferve, that in very early time§ the oath againft 
Simony was to this effeft, viz. That, for the obtaining the 
prefentationj he (the clerk) had neither promifed, nor given ^^^7^^"^^^ 
cfiy thing to him that prefented bimy—^ec aliquant propter hoc * * '^ 
inierit paSfionem, — nor entred into any covenant for that end, 
viz>, to obtain the inftitiuion,— ^^i^/^r hoc, i, /. fays 
Lyndwoody ut prefentetur. In the time of archbishop Courts Anno t^ti. 
ney the form of the oath was more full, the following 
claufe being added, viz, * That neither themfelves, nor ♦s^Rfgiftertt 
any friends of theirs, are under any bonds about the re- Umbeth. tUlt 
fignation or exchange of thefe benefices. Here the oath Slntfo Bifliop 
is exprefsly againft all bonds of refignation. S'iiltog(leet*t 

In the form of the oath, which was afterwards made anfwer tp Bifliop 
ufe of, there is no mention made of bonds, but the words ^tXHwdcx^ \y\U 
'ViTCyJimoniacal payment, contrast, or promife \ and as all courfei, p«|i4o, 
payment?, contrafts, or promifes, which arc made for^'- 
the purpofe of obtaining a prcfentation, were confidered 
as fimoniacal by the ecclefiaftical law ; and as the form 
of the oath, which is required by the canons of 1603, 
is w<>rd for word the fame, as what was in ufe long be- 
fofSe the adl of the 31ft of Eliz. we muft not have rc- 
courfe to the decifions in IVeJlminfier-hall on points fup- 
poTed to have arifen out of that a^^, for the meaning of 
ihofe yfx^ris fmoniacal payment, fefr. but we muft inquire, 
what the fenfe was, in which thofe words were taken, 
when the oath, in that form, was firft impofed ; and I 
need not tell your lordfeips, that they were interpreted 
in thofe days in fuxrh a manner, as to extend to every 
kind of bargain, promife, afluranoe, and the like, which 
could pofSbiy kit, made in order to obtain a prefcntation 
to a benefice. 

' Bcfides all tliis, the ftatute of the 31ft of Eliz. makes S5cpage6. t. 9. 
no alteration in the ecclefiaftical laws, but leaves them 
juft as th«y were; and to thofe laws therefore recourfe 
muft be had, for the true meaning of the word fimoniacal 
payment, &c. and not to the common, or ftatutelaw. 

This being the cafe, my Lords, I will venture to fay, 
that no clergyman of thefe days, who gives a bond of 
refignation in order to obtiin a prcfentation to a benefice, 
can fafely take -the oath againft Simony, as it ftands in 
the canons of 1603. 

K 4 I would 
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I would not have your lordlhips imagine, that I pre« 
fume to lay down this dodtrine on my own authority 
only ; for I can produce the authority of two of the 
greatcft prelates fincethe Revolution, I might add, fince 
^ the R< formation ; and who, as they were converfant in all 

parts of ufeful learning, fo did they particularly excel ia 
the knowledge of our ecclefiaftical laws.-«r^The prelates 
I allude to are StilUngJleet and Gibfon, — The foriper, not- 
wichftanding what was faid by one of the learned judges, 
has declared himfcif againft bonds of refignation of all 
kinds^ in divers parts of his voluminous writings ; a$ 
well in thofe which be publiihed himfelf, as in thofe 
which came out after his death ; and, in one place he 
cxprefsly calls fuch bonds, fnares to the confcicnces of 
♦ SfcMTcella- clergymen 5 * and this he fays in alluQon to the oath 
«f.>\jsDifcf>orres, againrt Simony, which, hr add^, muft be interpreted^ not 

p^&f 57 jjy 2j^y decifion in Wejimlnjler-hall^ but by our own cg- 

clefiallic^l laws, or by the tejjts of the canon-law. 

As to the other 4uthority, biihop Gibfon^ he has de« 
llvered the fame opinion in more places than one, in his 
ufeful work the Codtx Juris EccUftafikl^ ^c. and I hap- 
pen to be acquainted with the cafe of a pfefentation to 
a vicarage m' Her\for4jhirf^ to which this fame bifhop 
refufcd to give inftitution, bccagfe a boqd of reAgnation 
had been given by the prefentee ; though it was one of 
tbofe bonds, which are faid to be the lead exceptionable, 
if a bond of any fort can be faid to be without exception. 

I thought it my duty, my Lords, as a membej: of the 
bench to whiph I have the honour of belpnging, to take 
notice of this circumftanqe, left, if what fell from thp 
learned judge had met with no contradiction from this 
part of the houfc, it might have been concliided, that ia 
£<i(e your lerdTnips /bail not think fit (o make any altera-^ 
tion in this judgment, a clerjc who had given a bond tQ 
fefign, in order to obtain a prefentation, might fafely 
take the oaih againft Simony. 

Left fo pernicious a dodtrine as this fhoqld get abroad, 
and (he avithority of a learned judge be quoM for it, \ 
could not excufe myfelf from making thefip remarks; and 
I cannot better conclude them than in the words of 

bifhop Stilling fleet y\m{^\i. Therefor fj fays he, my re-' 

See Stilling- qucj} is to all fuch clergymen as are in 4^nger of having fuch 
iet'5 Works, bonds put uponthem^ that they would ftudy the cafe ^ and fa^ 

lol. edit. 3d wul, ' r } • J f r t ' ,' -^ f / . » 

fHf 749' "v^ ^^^"' '""^«^» be/ore they venture upon taking an oathj whtch 

may afterwc^rds rob them ofthnt peace and tranautliity ef wind% 
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which every g094 man will eftam cltvt any ^efice tn itb 
world. 

I thank your lor^fhips for this indulgence, and humbljT 
move, that the judginefX be reverfed, and that judgmeot 
be entered for the plaintiff in error. 

The Bilhop of Laniaff faid» that though he «ras ejc« 
tremety feniible how much it would become him, to en* 
deavour to befpeak the indulgence of the houfe, for the . 
liberty he wa$ then taking of delivering his featimentt oa 
a fubjed which had received fq able and fo ample a 
difcuffion from the learned judges, and frpm his brethrea 
who had fpoken before him, yet he held their lord{hip*a 
time to be far too precious to be confumed in liftening to 
any preface or apology which he could make, f{e was 
the more emboldened to deliver his opinion on the fub«- , 
jcft, from obferving that the judges themfelves were not 
agreed in theirs ; had they been perfedly united in fenti«- 
ment, he (hould have had much greater fcruple and helitaf 
tion in fpeaking than he then felt ; yet even in that cafe, 
be could not have fufFcred himfelf to have remained alto- 
gether filent, on fuph an.occailon, when a queftion of the 
greateft importance, both with refpedt to the interefts of 
ihe eftabliOied church, and the general in terefls of the 
Chriftian religioi), was to receive the folemn and final 
fidjudication of that houfe* 

The importance of the queftion, he obferved, with 
fefpe<ft to the eftabliflied church, was evident enough, 
from the e^ed which \x& decifion might, eventually, have 
on its revenues; they might be very materially injured 
thereby. There was not, he was perfuaded, one of their 
lordfliips, who had duly weighed the caufe and religious 
Utility of aa ellablifhed church, and made himfelf fuffi- 
ciently acquainted with the extent of the revenue appro^ 
printed to the fupport of our own, that could ever enter- 
tain the moil diftant wifli of feeing that revenue lefTened. 
The proportion indeed, he faid, in which that revenue was 
diftributed amongft the clergy might, in his fincere opi- 
nion, eafily admit an improvement conducive alike to the 
good of religion, s^nd the welfare of the ftate ; but that of 
whatever fentiments their lordibips might be on that head, 
he was certain they would concur with him in thinking 
that the whole revenue, when taken in the grofs, was not 
more than fufHcient, if fuificient, for the proper mainte* 
nance of the eftabiilhed church ; it could not, without 
danger to the civil conimunicy, admit of any diminution* 
But the legality of gepcraj bonds of refignation, if their 

lord- 
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fordfliips ibcgiM tdjudge them to be iegti, would htve a 
iirtA tendency to diminiih that revenue in a grett de- 
gree 1 for no fooner would that legality be generally 
IcAOWli^'but jpettifoggeri of the law/uKMiey fcrireiiers, land 
furveyors, and all the iimoniacal jobbers of ecclefuftictl 
property, would confpire with needy patrons, and with 
inore needy ckcks, to invent andexccute a thoufand col- 
lufive i^ans to rob the church or a portion of that patri- 
wuDny, which the pious wifdom of their anceflors had 
annexed to it, and which their p>«ty, he trufted, and their 
wiAiom would never fuffcr to be difievered from it. , 

But the importance of the i|ueftion, he faid, might be 
confidered in another and more momentoys a>iew, as it 
yefpeficd the pttriry of our holy religion. It wa$ not for 
the fecurity of the church revenue, that he was in any 
fiegree folicitouS) except fo far as that fecurtty tended to 
render the clergy more iitted to difchargc with fidelity 
the high daties of their facred fundton. General bonds 
W leugnation put the minifters, who fubmitted to them, 
into a ftate of dependence, awe and apprehcnfion, incon*- 
fiAent with their fituations as preachers of the gofpe). 
The Pope, in former ages, was a great encourager oif re- 
Agnations among the clergy of this kingdom, hecaufe he 
obtained a year's fncomeof the benefice upon every avoid- 
ance ; but neither were the catholic clergy of this coun- 
. try at that time, nor arc they, he believed, >at this rirne^ 
fettered by general bonds of reltgnation. In the church 
of SmJendy he ifpoke, he faiJ, under the corrosion of many 
noble lords in that hoofe, who certainly knew tftfe matter 
fnuch belter than he did : Bot he believed he was right tft 
faying that this unholy traffic in holy things had cot yet 
polluted the mirtds of either the patrons or miniilers in the 
dBUfch of Scptknd^ nor was it pra&ifed in any pnoteftant 
church in Ckrtfttndom^ at leaf): not in the fame degree in 
which it was pradifed in our own. This traffic, he faid, 
was a fore fcandal to t^ church of Eftghnd-y and he hop- 
ed^ from the high <cnfe of religion an« honour which had 
accompanied the deUberatioiisof that honfe, that the time 
was now come when it would be no longer endured. 
Even in the primitive ages of die Chriflian church, when 
it was not only unprotected by the civil power, but per- 
iecuted by it \ when kings^ inftead of being its nudiag 
fathers, were the bitterell of its enemies ; even then, 
when the clergy were maifiuined out of the eleemofynary 
colkdions, which, by the dire£tion of St. PauU vvere 
made by every congregation of Cbriftians every Lord's 

day. 
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day, a miniftcr of the gofpcl was it6t in fo precarious^ 
dependent, and every way improper a fituation as the Ic* 
gality of general bonds of refignation would place him 
in, becaufe hisfupport did not then depend upon the ca« 
price of fome one flagitious individual, who might be of« 
fended by the evangelical freedom of his difcourfe, btit 
upon the good fenfe of hundreds of well-difpolW Chrif- 
tians, who felt themfelves edified thereby, l^his, he faid» 
was a very ferious conilideration, and mtrch dcferving 
their !ord(hips' attention j he did not wifli, nor, he would 
take the liberty to fay, was there a bifiiop on the bench 
who wiflied, to fee the clergy rendered infolent by an 
accumulation of wealth and power j but he inuft ever 
wifli, and he was fure he fpoke the fenfe of all his bre- 
thren, they muft all erf them ever wilh to fee the clergy 
rendered fo independent of all men, that they need net be 
afraid to tell any man of his fins ; but that they might 
reprove, rebuke, exhort, and preach the word of God 
with fincerity and truth, without flirinking from that part 
of their duty, from an apprehenfion of being turned out of 
their benefices if they difcharged it.. The alienation of 
the church revenue, and the introduction of a fpurtous, 
timid, temporizing Chriftianity, were two great incon- 
veniences, to call them by no harfhet appellation, which 
would attend the legality of general bonds of refignation* 
Here he obferved, that he (bould probably be told, 
that he wass guilty of a great folecifm in l^dducing the 
inconvenience attending general bonds of refignation, as 
a proof of their illegality. But he was not, he faid. To 
wholly ignorant of the firft principles of reafoning, as to 
noake any fucfa conclnrK)n ; he did not afiert, that the in« 
convenience he had ftated was a proof of the illegality of 
fuch bonds ; but he humbly thought, that where the le- 
gality was wholly queftionahle, as it confefledly was in 
the prefent cafe, the inconvenience might have, and ought 
to have, and would have, fome weight in determining their 
lordfhips judgments on the fubjed ; nay, he was difpofed 
to go farther,t^or he thought, that though the inconve«- 
nience was nxiCh a direft proof of the illegality 6f the 
bonds, yet if the matter was to be at all decided by th# 
common law, it was a ftrong prefumptton of it ; for the 
prefumption appeared to him to be well |rounded-^thaJt 
what was repugnant to the common intereft, could not be 
conformable to the common law of the kingdom j bwt 
that general bonds of refignation were repugnant to the 
common intereft of the kingdom, was what fome of the 

judges 
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judges bi^d ftrongly intimated, and what few of Uielr lord* 
'inips, he believed, was the matter a res inUgra^ WQul4 
£cruple to afgrm. 

He had beard, he f^id, but four reafons mentioned, in 
proof of the utility of even fpecific bonds of refignatiun^ 
One rcfpeftcd the binding the clerk to a longer reiidencc 
in his benefice than the law required ^ the fecond related 
to the reftraihing him from enjoying pluralities^ ia 
cafes which the law allowed ; the third and fourth had 
reference to thp convenience of private families, in pre- 
venting the peflion of livings by the acceptance of bifbbp* 
ricks, and in providing for fens, or other connexions, 
w^hen they canye of age to hold livings. The two firft 
reafons appeared to him to be wtll founded in Uw ; fur it 
was certainly lawful for a man to give a bond reftridiivi: 
of his natural or pivil liberty, provided the r^Aridion was 
for a good purpofe, for a purpofc of public utility. But 
the legal validity of the other two reafons was not fo 
obvious to his apprehenfion ; the purpofe of the bond 
in either of the cafes was not good j it was good for par-r 
ticular families, but it was not goo^ for the community 
at large; and it was better that particular families ihould 
fuftain a little injury, than that the public ihould 
fufFer a great inconvenience, Here, he faid, he muft cor- 
xedt hisexprc/Hon ; he was incotred, he thought, ififay* 
ing that private families would fuflain any injury, in 
iiaving fpfcial bonds of ^efign^tion adjudged ip be illegal ; 
There might, accor<|ing to our prtsfent notions of thef^ 
things, be fome hardihip, but there would be no injuftice 
in the cafe ; for it ought ever to be remeqibered, that th^ 
jus patrenatus was a fpiritual truft, and could not proper- 
ly be conAdered as a fource of temporal benefit. Whea 
the right of patronage was firft granted to lords of manors, 
and other laymen who built or endowed churches, there 
can be no doubt that they prefented their clerk, to the bi- 
ibip, not cottdhionalfyy but abfolutelyy not for a term of years, 
or to refign at the rcqueft of the patron, but for the whole 
of his life. . ^^ 

With rcfpc^ to general bonds of rcrigf)r,{ion,hc faid, the 
matter, it feerped, was not now a res integrity there l|ad 
been in the courfe of above two hundred years many adr 
judged cafes, and that we muft, it was contended, of ne- 
ceffity adhere to'the precedents. Thtjiare decifts^ theyiirr 
fuper antiquas viasj was a maxim of law fandlified by fuch 
length of ufage, fuch weight of authority, that he durft 
not produce any one of the arguments which fuggeite^ 
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thcmfelves to his mind in oppofition to it ; though foch^ 
of them tended to queftion its utility, and fome of therrt 
itsjufticc. It was a maxim which his hitherto courfe of 
ftudies had not brought him much acquainted with ; it 
was not admitted in philofopby ; it was not acknowledg-^ 
ed in divinity ; for divines did not allow that there were 
any infallible interpreters of the Bible, which was their 
ftatute book : they maintained that fathers, churches, and 
councils had erred in their interpretations of that book, in 
their deciftons concerning points of faith ; this, as Pro- ■ 
teftants, they ever muft maintain, or they could not juf- 
lify the principles on which they emancipated themfelves 
from the bondage of the church of Rome* But be it fo^ ' 
let this maxim, as applied to the law, be admitted in its full 
extent, what follows ? nothing in this cafe, he faid ; for 
the plaintifF had averred, and one of the learned judges 
had been pointed in proving, that the cafe in queftion 
was not iimilar to any one of the cafes which had been 
adjudged in the courts below. Now a flight variation of 
circumftances, he thought, vitiated the validity of a pre^ 
cedent ; and the ground upon which it viciated it, he 
apprehended, was this— that we could not tell whether 
this variation of circumftance, had it been contemplated* 
by the judge, or the court which firft eftablifhcd the 
precedent, whether it might not have operated fo as to 
haveproduced a different judgment ? We were all fenfi- 
ble, he faid, that when the mind was fufpemled, as it 
were, in equilibrio by the equal prevalence of oppofiie rea- 
fons in cafes of intricacy, what a little circumftance 
would caufe it to preponderate; and this little circum- 
ilance by which any cafe differed from an adjudged cafe, 
lefiened, if it did not annihilate, the weight of a prece- 
dent qua precedent. But let us fuppofe, continued he, tho*-^ 
we do not grant it,that the cafe of the plaintiff isfimilar, in 
all itscircumftances,tofomeone or more of the cafes which 
have been adjudged below ; ftill it will not follow, that 
the houfe of lords is to be bound by the precedents of 
thofe courts ; if it is, the right of appeal is a nugatpiy 
bufinefs. A precedent is a judgment that has beep ac« 
quiefced in \ but the fubjedt is not bound co acquiefce in 
the judgment of the courts below; he may think that 
the judgment of thofe courts is contrary to law, and he 
has a right to come to this houfe to know whether it be 
fo or not ; aiid this houfe itt delivering its opiiiion ^o^^ not 
make law, but declares what the law is ; the courts below 
interpret a ftatute one way, this houfe may fee reafon to 

inter- 
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interpret it another^ and in that cafe the confiitution bat 
faid, th^ the coiurts below ipiftooJi the fenfe of tbs fta^ 
tutc, and that the interpretaticMi which it receives ia this 
hou& is the right interpretation. Precedents msy be 
obligatory in the courts in which tbey are eftabliihod, and 
they may there be ufeful^ in expediting proceifes^ ai)4 i» 
eafing the (boulders of the fubjed from that gretU and 
umavoidaUi burthtny the ujuertainty of thi Um \ but their 
operation fbould not be extended beyond the walls of 
tbofe courts ; it ought not at leaft to be extended into 
the houfe of lords, ify indeed, there were any precox 
dents of that houfe, concerning the legality or Ute^ality of 
general bonds of refignation, thbfe precedents would have, 
defcrved weight in the prefent ^afe \ but there was not 
one precedent of thfe kind to be met with on their jour* 
nals ; fo that whatever might be thought as to the no* 
velty of the cafe in the courts below, it was undoubtedly 
new in that houfe, free and unfliackled by precedent. 
Their lordfliips* decifion would on this dayeftabliib a 
precedent which their pofterity would revere and fol- 
low I it behoved them then-^he begged pardon, be-did not 
mean to inform them of their duty, but to attend to his 
own ; it concerned him at leaft to weigh the ms|tter with 
^ caution, to give juftice on the legal merits of the quef* 
tion, as if it had never been decided in the courts below. 
-^And here, he faid, he was fully con/cious pf hia ioabilityt 
and he acknowledged it with humility ; be was not equal 
to the full legal inveftigation of the queftion. BMt as it 
was fometimes of ufe, to know how the perufal of a fta- 
tute ftruck a plain unprofeffional man, be would briefly 
Hate to the houfe, how the ftatutes in qpeftion, namely, 
that paiTed in the 31ft of Eli%. and in the 12th of queen 
Anfii^ to prevent corrupt preftntations to benefices, ha4 
ftruck him. He was fenfible that the words /^ genera) 
bonds of refignation" were not to beiound in either ojf 
the ftatutes, and confequently fuch bonds were not ex* 
prefsly toiidtm v$rhis prohibited by the ftatqt^s, and if eve<» 
ry thing that was not tttidtm verbii prohibited by ad of par* 
liament, was to be coniidered a$ allowed by th^t a^, then, 
vnqueftionably, general bonds of reflgnation were legal, 
but he begged leave to confider the fubje<^ in another way. 
During the fhort time in which be had tbe honour of a 
feat in that houfe, he had heard many difTufeand elegant 
orations on different fides of the fame queftion, by which 
his underftanding had been fo bewildered, and bis judg* 
ment fo perplexed, that he had not been ^ble to come 
at any conclufion, till he had dlvefted the debaxe of all its 
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orrtameat, and ekaaiined. the matter by the 4ry principtet 
of fchohlllc reafoning. Would their iordibips alla^ 
him, inftead of dilating on the fcope of the ftatutcft ii| 
queftion, Co fum up what he had to obferve upoo them in 
jrtiat dry way ? A fyllogifm, be acknowledged, was not a 
mode of reafoning or argument much ufed in thathoufe, 
nor much calculated to conciliate its attention^ but it 
ferved to comprefs much matter into a little compafs, an4 
toinveiligate truth with certainty. The fyllogifm whicb 
he would propound co their lord(hip$' confideration was 
(imply this.— *That prai^ice cannot be conformable tp 
the fpiric and meaning of an zQ: of parliament, which en* 
tirely fcuftrates the very end and purpofe for which the 
z£t was originally made : — but general h^ods of refignatioa 
entirely frudrate the very end and purpofe for which both 
the ft.atutes were ma4c ;— ^therefore general bonds of refig- 
nation cannot be conformable to the fpiritj^nd meaning of 
thofc ftatutes — How general hoods of rcfignation fruf- 
trated the ends of tbofe zSt& would appear by a fmgle exam«- 
plc. Suppofe a living to be now vacant, the value of the 
next prefentation to be 5000 1 ; the patron, by the 31ft of 
ESz. cannot fell this prefentation ; ;thieclQrk, by th^. taUi 
of <iuecn ^«n^ ifeepag$ 27.) canonic buy it} « general 
bond of refignation puts both partief much at itheif eafe^ 
the cleric, in confequeace of it, geta fvll pofleffion of 
his living } the patron the next day fues his bond, oTt 
without a fuit, gets pofleffion of hi^ money ; and thus the 
vacant prefentation is virtually fold by the patron, and 
virtually purchafed by the clerk, and the legal end and in- 
tention of both ftatutes is I^ally^ if general bonds of fe« 
lignation be Ugaly eluded and defeated. This, he faid, 
was the way in which the matter ftruck him ; yet he was 
not quite certain whether he was not out of his depth ; 
fometimes he thought that he couched the ground, at 
other times he feemed to himfelf to be afloat: the caufc 
of his uncertainty was Amply this s he did not know in 
what degree we were to be guided by the letter, in what 
by the fpirit and meaning, of an a<^ of parliament ; he 
was not fully acquainted with the do<3.rine concerning 
the legal latitude of the interpretation of ftatutes ; he 
would leave, he faid, that point to he difcul&d by abler 
judges, and proceed to trouble their lordfhips with aa 
obfervation or two on the oath againft Simony, and on 
the form of refignation. He meant not in what he fliould 
fay on thefe heads to caft the flighteft imputation on the^ 
looral character jof the clerk in queftion i he knew nothing 
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bt iiim farther than thistranfaflion taught hitH^ and if 
was very poi&ble for him to have thought, and he queftion- 
ed not he did think, that he was not engaged in tn im* 
proper tranfadion. 

In ther firft place, it waa t6 be obferved, that everjf 
cterk, before inftitutioh j fwore that he had hot made znf 
fimoniacal contra A for, or concerning the procuring of 
his benefice* The force of this oath, he faid, depended 
•n the conftrudion of the two terms ** fimoniacal con* 
traQ.'* The term Simony Was a vefy complex term | 
it extended to more cafes than had been ^numeratied in 
any law book ; but thus much he thought, it would ht 
ftUoWed dn all hands^ was included in the idea df Simd- 
ny. Every pecuniary contraft entfed into by a derk^ 
by means of which he procured a prefentation to a vacant 
benefice, and without which he would not have prociir6d 
a prefentation to it at all, was a fimoniacal Cdntra^ ;— *but 
-a general bond of refignation was a pecuniary contract 
entred into \fy a clerk, by means of which he procured 
a prefentation to a vacant benefice, and without whiicb 
he would not have procured a prefentatidn to it at all,— ^ 
and therefore a general bond of refignation (he protefied 
that he had not acutenefs enough to ^e any fallacy in the 
conclufion} was a fimoniacal contrad* Hefe, faid he^ 
it may be remarked with apparent fubtilry, that a bond 
to refign a benefice is not a bond to procure a benefice ; 
and the aflfertion may afford matter of ridicule to thofe 
who are difpofed to perplex the argument ; but ridicule 
was not the teft of truth, it was a cobweb fpread by 
artful men to entangle weak underfiandings ; and he did 
maintain, that chough a bond to refign a benefice, and a 
bond to procure a benefice, were hot in words the fame 
thing, they were the fame in purpoie and eflfed. The 
caufc of any cfFea, he conceived to be that, which being 
taken away, the eft'eft itfelf would not take place; but a 
general bond of refignation was the caufafim qua non^ the 
immediate efficient caufe of the prefentation ; for if the 
bond was taken away, no prefentation would take place; 
the bond therefore was a contra3 for procuring the liv- 
ing; it was the one efllentia] mean of procuring it; for 
Without it the living would not have been procured 
at all. 

In the fecond place he would beg for a moment their 
lordfhips* attention to the form of refignation. In the 
old Latin form, and the modern Engli/b one was, or 
ought to be, a tranflatioo of it, the ckrk who tendered 
^ his 



his tefignation to the blfliop ufed thefe words — Non velmetU 
€oa£ius^ vel finijlra aliqua macbinatione motusyfed ex fpontanea 
Voluntatis pure^ ac fimpliciter renuncio et reftgno. Now if thefe 
was any meaning in language, he contended, that a clerk 
who had given a general bond of refignation could not 
ufe that form. How was it poflible for him to fay^ 
that he was not metu coa^fus^ when he was conflrained 
by the terrors of his bond; that he was t\oi Jiniftrd 
machinations motus^ when he was compelled to the ad^ion 
by all the untoward machinery of the law; that he did it 
ex fpontanea voluntate^ pure^ ac Jimpliciter i no, there was no 
fimplicity, no purity, no fponaneity in the cafe; or if 
any, it was that fort of fpontaneity which a man felt 
when he delivered his purfc to a robber; no, the resig- 
nation did not proceed from the fpontaneous, intrinficl 
movement of his own mind, but from the compulfive^ 
extrinfic energy of his bond. 

The bifhop concluded by faying, that he had detained 
their lordfliips too long; that he had rifen fo early iit 
the debate, not from any vanity of expectation that his 
opiniorr could have weight with any perfon but himfelf ) 
but from a wifh to have the judgment which he bad 
formed corredied if it was Wrong ; for he hoped that fomtf 
noble lord would condefcend to inform him of the mif- 
takes he had committed in his reafoning, as it was 
but too probable chat, in fo novel a fubjedt, he had com-< 
mitted many. • 

I 

The Bi(hop of Glou:e/}er:^^My Lords, I beg kave to 
trouble your lordfliips with a few words on the fubjedt 
before the houfe. I feel very fenfibly the di fad vantage 
under which any one muft appear, who prefumes to call 
in queftion the validity of the dccifions of the courts of 
H^ejiminjier-hall, I cannot forget, on this oecafion, the 
peculiar regard that was paid to fuch judicial opinions in 
the Roman law, which received great additions and im- 
provements from what was called the difputatio fori ; and 
in which the Reponfa Prudentum^ when colledled into a 
body, conftitutcd an eminent branch of the Jus Civile 
Scriptuniy and was itfeif, emphatically, called Jus Civile. 
In our own country alfo, the judgments of the feveral 
courts of juftice have always, and defervedly, been con- 
fidered as of the higheft authority, and the fame rule ob- 
tains with us as with the Romans^ Res judicata pro veritate 
haketur. But however wife and falutary this rule may 
be in general, it is not of fuch a nature as to admit of 
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no exception : The dccifions o^JVefiminfler-hall io not mah 
l4w; they do indeed^ as ?i\v^ Matthew Halt obferves in hi9 
Analyfn of the laws of England^ declare to the parties in a 
fuit what the law in a particular cafe is ; but they are fo far 
from being pofTeiTed of a legiflative authority, that they are 
not conclufive even to the parties thcmfelves; for the 
matter may be brought to a rehearing before a fuperior 
court, and by the judgment of that court, or, in the laft 
refort, by the judgment of this houfe, may finally be 
reverfed. In the cafe now before your lordfbips, there is 
Bot, and, as appears to me, there never has been, a 
perfect uniformity of opinion, even among the judges; 
and more than obfcure intimations have been given, that 
had the matter been res Integra^ and now firft brought 
before the courts, they might poilibly have decided in a 
very different manner from that which has now obtained, 
{fee page 76). The noble and learned lord, who, on this 
and every occafion which has come before this houfe fince 
I had the honour of fitting in it, has proteded, and 
with fuch unintermitting vigilance, whatever concerns 
the interefts of the church eftablifhment in general, and 
the rights of the parochial clergy in particular, has in 
the queflions propofed by him to my lords the judges, 
fufHciently declared his own doubts concerning the 
validity of the former decifions ; aad in fo doing has fur* 
nifhed others with the befl apology for entertaining the 
fame doubts alfo. I admit, in the utmoft extent, the 
utility and expedience of the praftice of JVeJlmififiir-ballf 
for judges to abide by the do^rine of former precedents, 
where the fame points come again into litigation. Judges 
may not think themfelves at liberty, in fuch cafes, to. 
determine according to their own private judgments; they 
may conceive themfelves obliged by their oaths to ad- 
here, flridtly and inviolably, to the judicial opinions of 
their predecefTors. The credit, therefore, and what is 
more, the reditude, the juftice of the decifions of the 
courts of law remain unfhaken ; and yet your lordfhips 
may have fufficient caufe for not permitting their au-» 
thority to influence your own determinations. The rule, 
which regulates the condudl of the judges in their feveral 
courts, does not, I apprehend, apply to your lordfhips, 
even when fitting here in your judicial capacities. If 
the caufe brought to your lordfhips' bar in the way of 
appeal be in its own nature clear of all the iqtricacies and 
fubtleties of law; if it be of fuch plainnefs and fim- 
plicity, that any man of common underflanding is fully 

com-> 



flatoof^tmon|>. 147 



competent to difcern its confiftency or otherwife with the 
law of the land; your lordfhips owe it to your own 
native fenfe and dignity, not to addict yourfelves to the 
words or authority of any mafter, but to confult im- 
partially your own feelings, and to a£t agreeably to the 
convisSlionsof your own minds. 

In order to form a jutt opinion of the cafe before your 
lordfhips, it will be neceflary to ftate with accuracy the 
feveral laws concerning it. The on]y JiatuU which any 
way relates to it is the 31ft £//z. c. 6. made for the 
avoiding of Simony and corrupt prefentatiom. But as that 
ftatute in fee, 9. cxprefsly provides; ** that it fhall not 
** extend to take away or rcftrain any punifliment or 
** penalty prefcribed by the laws ecclefinflical for any of 
** the ofFences mentioned in the a<St>" it becomes further 
neceflary, in order to be poflefled of the whole law on this 
fubje<3, to confider what the ecclefiaftical laws concerning 
Simony were, before the aft of Elizabeth was made. 

I do not mean to take up any of your lordfhips' time 
in travelling through the Roman canon law, as chiefly 
contained in Gratian's decree and the Decretals, though it 
wereeafy to cite from thence a variety of texts, in which 
Simony is condemned in the fevereft terms, as a crime 
deteftable in the eyes of God and man. But I would now 
confine myfelf to what may be called the canon law of 
England^ which comprehends, bcfidcs the collctSlinns of 
the Roman pontiffs, legatine and provincial conftitutions ; 
the former made in national fynods under the cardinals 
Otho and Othobon^ in time of our Henry III. and com- 
mented on by yohn de AthQn\ the latter made in pro^^ 
vincial fynods^ under feveral archbifhops of Canterbury^ 
and colledtcd by IVilliam Lyndivood^ who was bifliop of St. 
David's in the reign of Henry V. Nothing can be more 
clear and precife than the definition of Simony by this 
law : Simonia ejl fpiriiualium accepiio, vel donatio non 
gratuita; the giving of a fpiritual office by a patron, the 
acceptance of fiich an office by a clerk, which is not 
gratuitous. In the church of England^ for many cen- 
turies, there hath been an oath againfl Simony, varying 
fometimes in the form and expreifion, but in effeft and 
fubflance always the fame. In a provincial conditution 
at the council of Oxford^ in the year 1222 [Lyndwood^ 
L. 2. de jurejurando^ cap. prafenti,] This oath obliged the 
clerk to fwear, quod propter prefentationem illam nee pro^ 
miferit mc dederit aliquid prafentantiy nee aliquam propter 
bee inierit paSfioncm : Propter hoc^ that is, as* archbifhop 
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Sicier explains it, propter hoc negotium prefsntattonls^ or^ 
according to Lyndwood^ ut prefentaretur. By this oath every 
promife, or gift, or agreement whatfoever, that is made 
propter hoc^ for the purpofe of procuring a benefice, which 
is the confideration or caufe of procuring it, and without 
which it would not have been procured at all, is fimoniacal. 
I find no fuch di(lin£tion as that mentioned by the 
Jearned chief baron who fpoke on Wednefdaj^ of paRi9 
honejla^ and paSiio inhonefla\ for every paStio was con- 
fidercd as inhonejla^ which was the condition of getting 
the living, however lawful and innocent, and even 
commendable, fuch a pa£iio might otherwife be. But it 
may be fuggefted here, that the ecclefiaflical con- 
ftitutions, which compofed our national canon law, 
are now at leaft gone into defuetude ; and whatever may 
have been their authority formerly, they are become 
obfolete by time. To v^hlch I anfwer, that none of 
them, I apprehend, have been formally repealed; and, 
what is more, their validity has been folemnly acknow- 
ledged by an aft of parliament. The aft I mean is not 
that of the 31ft of Elizabeth^ but another, made many 
years before, the aft of 25th Henry VIII. c, 19th. In 
which it is enafted, that ^* till a review fhould be made 
** of the canon law", (and no fuch review hath yet been 
made, though your lordfhips know it was attempted in 
the reign of Henry VIII. and again in that o^ Edward 
VI. and a third time in the beginning of the reign 
of Queen Elizabeth^) *' all canons, conflitutions, 
** and fynodals provincial, already made, Jhould be /«- 
** forced as iatUy (o far as they are not contrariant to 
** the law concerning the king's prerogative, to the 
** common law, or to the flatute law." It will not be 
contended, that any of the old canons or provincial 
conftitutions, received here before the ftatute of 25th 
Henry VIII. which relate to the prohibiting of Simony 
and fimoniacal contrafts, are repugnant to the law con- 
cerning the Royal prerogativcy or at all affeft it one way 
or other. And as little can it be pretended that they 
are contrary to the common law ; for Simony was never 
an offence punifhable at common law, the clerk being 
left till the ftat. of jxft Elizabeth^ to ecclefiaftical cen- 
fures only. Though one may jufl obfcrve in pafHng, 
that in the idea of that law the patron of a living was 
never conceived to define any emolument to him/elf by 
cxercifing his right of prefentation. On this principle 
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it is, that a guardian in focage of a manor to which an 
advowfon is appendant, cannot prefent to a church, 
becaufe he can take nothing for the prefentation, for 
which he may account to the heir : From whence lord 
CoJte infers, that ** Simony is odious in the eye of the 
*' common law;" and by the fame author it is faid to 
be *' wcrfc than felony," {/^e page 10). And as a farther 
proof of how malignant a nature it is efteemed in our 
law, it hath always been excepted out of an ad of 
general pardon. With refped to the JlatuU law^ the 
penalties prcfcribed by the ccclefiaftical canons againft 
Simony, are fo far from being repugnant to that, that 
the very firft a6l of parliament that takes notice of 
Simony, (the 31ft of Elizabeth) declares in fo many 
words, that thofe penalties fhall ftill remain in force, 
and be put in execution, any thing in that a£t to the 
contrary in any wife notwithftanding. The penalties 
themfelves inflided by the canons were difterent ac- 
cording to the circumftances of the offence. If the 
clerk were privy to the Simony, he was called a Simo- 
niac, and not only deprived of that living, but difabied 
from taking any other : If he was not himfelf a party, 
fi non Simsmacus^ fed tantum fimoniace promotus^ he was de- 
prived indeed of that living, but not difabied from hold- 
ing another. To apply what has been faid to the cafe 
before your lordfhips concerning general bonds of re- 
fignation ; if the validity of thefe bonds be tried by the 
ccclefiaftical laws, as they now fubfift, and are in force in * 

this kingdom, there cannot be the fmalleft doubt con* 
cerning their illegality : There is in all fuch bonds a 
donation and acceptance that is not gratuitous 5 there is 
a gift, a promife, a pa6t, propter hoc^ in order to gain a 
prefentation to a benefice, and without which the pre* 
fentation would not have been obtained, which is con- 
trary to the oath required to be laken by the laws of the 
church, and expofes the clerk to the pumQimejit of 
deprivation, or difability, or both. 

In 1603, another body of canons was made by the 
clergy in convocation, which alfo received the roy d allent, 
though they were never confirmed b) pari .im.nt : of 
which canons the 40th requires an oath :o be t.;kcrn by 
every clerk, before he receives initiation ho.v, his 
diocefan, that he has *' made no fiir»onia:al pa)ment, 
** contract or promife, dire<5lly or indircdlv,'' in order 
to procure his benefice. This oatn, a^ bun >,> StiUimJifet 
remarks^ is not merely againft direct Suno^jy, but a- inft 
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Any fuTioniacal contrjcl : It is rivot limited to the fiattitd 
ci^ Elizrircth \ it was not niiide in purfuance of that iicl, 
for it was in beii'.g lono; btioic; and it muft therefore be • 
inUTpretcil, not by the words of the llaiute, but by the 
ccclcilaiticiil laws, as here received. It is precifely the 
lame in eii'cc): as that prefcribtd by the council of Oxford 
in the yc. r 1222, and if it be interpreted either by the 
'icr.fe of ihofc who at firll impofed it (according to which 
Saunderfin^ Grc/iiuSy PulfiYifUrf. and the civilians agree that 
all oaths fhould be taken), or according to the fenfe of 
thofe who now adminifter it, it muft be underftood, agree- 
ably to bifliop Glbfori^s obfervations, to be againft all 
promiies whatfoevcr. 

I would now bco; leave to trefpafs a little on your 
lord/hips' time, whilft I deliver my fentiments on the 
ftatute of the 3iftof£//z. This ftatute appears to me 
to have two objeds: One to bring the matter home to 
the corrupting patran, the tempter and feducer to the 
crime, and to inflidl a punifhment on hlniy which the 
eccleluftical lavvs had entirely neglected to do; the other 
to confirm and ftrengthen the ecclefiaftical laws, which, 
in expre/Hng their abhorrence of Simony, had regarded 
the corrupted incumbent only. The patron it puniQjes, by 
declaring that bis prefcntaticn Jhall be void^ and the right 
of prefenting fliall for that turn devolve to the crown. 
The clerk, it declares, as the ecclefiaftical conftitutions 
had done before, (hall be confidered as an unfit perfon to 
take the living, or in the words of the aft, fsc, 5th, that he 
llialj *' thereupon and thenceforth be adjudged a dijahled 
perfon in law to enjoy the benefice j" which two objefts, 
your lordfliips will obferve, are in fubftance the fame with 
the two pleas, urged by the very learned prelate, the plain- 
tiff in error, to the declaration of the defendant in error, 
to juftify his refufing inftitution. The whole intent of 
the ftatute, is to enforce the doftrine of the ecclefiaftical 
laws already explained, that all prefentations fhould be 
gratuitous \ and the words it ufes for this purpofe, areas 
plain and fignificant as any words in the Englijh language 
can be. It inflifts penalties on all perfons, whether 
patrons or clerks, who for any fum of moncy\ gift^ profit 
§r benefit^ or by reafon of any promife^ bond^ covenant or 
ether ojjurance of any money, gift, profit or benefit, (hall 
prefcnt 10 or accept a benefice. It is remarkable that the 
ait, although it certainly does mention the word Simony 
at the end of fie, 4th, and although it was made, as the 
aci illcif fet^ forth, for the avoiding of Simony .^ yet does 
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iwt at all explain what Simony is ; for not only hefore^ but 
long after the paffing of this a6t, the judges of common law 
were of opinion,that to determine what is Simony, and what 
is not, belongs not to the temporal courts, but to the 
fpiritual only; as appears from the cafe of 5^/^^r, 42d of 
Eli%, (fee page 11.) The words mvney^ gift^ profit or 
henefity in the ftatute, corrcfpond to the donatio non gratuita 
of the canon law; the entring into any padt or cove- 
nant propter hoc^ or in order to procure a prefentation 
•to a benefice, is Simony by the ecclefiaftical confti- 
tutions ; the giving of any thing for the profit or benefit 
of the patron, voids the prefentation by the ftatute. To 
fay here, that a bond given by a clerk, under a large 
•pecuniary penalty, by which the clerk engages to refign 
the benefice to the patron, whenever required fo to do, 
is not an aJJ'urance of any benefit to the patron, is to hold a 
language which the common fenfe of every man, not 
cmbarraffed with legal diftindions, revolts at. If a bond, 
which puts it in the patron's power either to avoid the 
living, or to recover the money on the bond, whenever 
he pleafes, be not a bond for fecuring a benefit to the 
patron, it will be hard to fay what is ; or what the mean- 
ing of that part of the ftatute of Eliz, can be, which 
enafts that a prefentation for the benefit of the prefentor 
fhall be void. 

However it is a matter not to be denied, that general 
bonds of refignation have, by the judges in Wejiminjier^ 
hall^ been determined to be good in law; and a feries of 
caufes hath been produced, in which that dodtrine hath 
been eftabliftied by different courts. The reafon, on which 
every one of the decifions hath gone, is the fame; becaufe 
fuch bonds maybe given for a legal confideration; be- 
caufe where there is a pofftbllity^ that " a trafnfaftion may 
** ht fairy the law will not fuppofe the contrary without 
*' proof," The very reverfe of this reafon appears to 
be true. A bond, which ftudioufly conceals the confi- 
deration for which it was given, and which may eafily 
be abufed to the moft oppreifive and iniquitous purpofes, 
affords a ftrong fufpicion of a bad .defign. li the con- 
dition were a good one, why was it not exprefled, as in 
fpecial bonds it always is, in plain words? Where no 
condition is named, an unfair one may, almoft always, 
be prefumed. I mean not to enter at all into the con- 
fideration of the cafes alluded to: This argument, I am 
fcnfible, has been, and is, in abler hands. Suffer me 
only to obferve, that at the very tinju when the Jrgality of 
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general refignation bonds was determined by the courts, 
there were lawyers, and of the firft reputation, and 
dignity, wh® held a contrary opinion. Of thofe the firft 
I fhall mention, is lord chief juftice Holt: (Swain and 
Carter J fee page 21.) ** bonds of refignation,'*^ fays^haC 
great lawyer, ^' are bad, becaufe eafily applied to a bad 
purpofe; becaufe a round fum may be fecured by them | 
a gcod man will not give fuch a " bond to refign". And 
let me add, neither will a good patron require it. To the 
fame purpofe lord keeper Norths [Grahme and Grahme^ 
fee page ^ 18.) ** I am not fat isjied^ that fuch bonds arc 
good in law." And later ftill, lord chief juftice Rider, 
{Hejketb and Gray ^ fee page 22, 24.) at the very time 
when about to give the decifion of the court, of 
JCirsg*s Bench in favour of fuch bonds, becaufe his pre- 
deceffors had done fo before him, has the following re- 
markable expreflion. *' It may be faid, that fuch a bond 
*' is void in law; indeed, it does look fo, but the law is 
^' otherwifc", meaning by law here, not the law of the 
land, but the law, as fettled by adjudged cafes in ff^e/i- 
minfier'hall^ {fee page 7^,) So that your lordfliips will 
take notice, that even when general bonds of refignation 
were thought valid in law, there were authorities againft 
authorities, and that lawyers of the greateft abilities, as 
well as integrity, have all along conceived them to be 
illegal. 

But as one of the learned barons, who fpoke on Mon* 
day laft, has taught us, the former cafes on refignation 
bonds do none of them come up to the cafe before your 
]ordft)ips; nor will your deciding againft the validity of 
the prefentation now at all difturb the cafes concerning 
refignation bonds, as far as they have hitherto gone. The 
bond in iif^lf may be valid, and yet the prefentation given 
in coiifequence of the bond, may be void : It is not a 
Itgitimate wdy of reafoning to argue from the validity of 
one to the validity of the other. Nor is the validity of 
the bond the point in ij/ue : Theplea of the learned pre- 
late is not to impeach the bpnd, but to impeach the 
prefentation: The cafe on the 31ft £//?;. now ftated to 
ynur lordfhips is, that the patron made the giving of the 
bond by the prefentee the price of his prefentation; the 
prefentation was given propter hocy or in confideration of 
the bond, and from that ci*cumftance became a henefif 
10 the patron. The goodnefs or badncfs of the bond 
;;; itjdf thertrbre, is not the point in queftion; all that i? 
fiifirmtd is^ that the bond was the price^ the reward, the 
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confidcration of the prcfentation ; that a bond fo given 
is a benefit to the patron; and becaufe it is abenefif^ 
that by the ftatutc of Elizabeth the prcfentation is void, 
I might now go on to (hew, that general refignation 
bonds are not only contrary to the whole tenor of the ec- 
clefiaftical laws of this kingdom, as well as contrary to the 
plain meaning of the a6): of 3ifl Eliz. but alfo that they 
jarc fubverfive of the law in many inftances. But this 
has already, and fo fatisfadorily been done by others, that 
I forbear, and therefore beg leave to conclude with ex- 
prefling my hopes, that the judgments of the court of 
Common Pleas and of the King's Bench^ complained of by 
the plantifFin error, will by your iordfliips be reverfed. 

Lord TX«r/?a;.— His lordftiipobferved, that the judges^ 
in giving their opinions, had been particularly guarded 
to prevent the lead deviation appearing from the opi- 
nions they had already delivered when fitting in judgment 
upon the prefent caufe in the courts below : But one ad- 
vantage, he faid, mufl: undeubtedly be derived from that 
circumftance, which is, their opinions would be colleded 
in the bejl manner j as they have urged, with the utmoft 
force, all the grounds and reafons upon which they 
/ormed their opinions; and it was impoffible for their 
Jordfhips to have too much information ; whether it came 
from the bar, or whether it came from any other quarter; 
what has been delivered by the judges has been delivered 
with great ability ; and therefore it carries great weight 
with it, and as fuch, their lordfhips would undoubredly 
receive it ; but he fairly profefled he fhould be very hap- 
py to learn from thofe of the noble lords who have al- 
ready determined upon the cafe, netwithflanding the cir- 
cumftancesof tlicir having pronounced their judgment in 
Weftminjler-hall^ the grounds and reafons upon which they 
proceeded : Thefe reafons not being before the houfe, he 
fhould proceed as if it flood entirely upon that variety of 
arguments their lordfnips had heard from the judges 
upon the fuhjeit; and he would endeavour, as diftindly 
as he was able, to tell iheir lordfhips the impieffion they 
have made upon him ; but there was, he ubferved, one 
Other misfortune which attended a judgment in the laft 
rcfort \ it rendered the lords fomcwhat lefs at liberty than 
the pradice'fif in.'«:i.or courts enabled them to be*. 

Lard Coke^ lord HaU^ and he could mention mnny more 
fefpe^table names, weie in the fiequ^^m practice, whea 
jbpy had any important points todeiermine, to direct thofe 
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points to be particularly difcuffcd, if there was any clanger 
to be apprehended from making a precedent in matters of 
great importance to the public ; and they ufcd to brcalc 
the cafe fijft, and to deternune upon thofe pointR, to 
(hew the general relation they had to the cafe in queftion 
before they pronounced any judgment. 

He was pcrfedlly fatisficu, after what the learned 
judges had already faid up©n the fubject of this caufe, 
that every other argument their lord(hips ftiould hear at 
their bar in future would be far difierent from that which 
they had beard before. 

He would endeavour, though it was impoflible for him 
to come fully nrepared, to ftate the feveral topics that 
have been prtfied upon the other fide, and thofe which 
had occurred to himfelf ; and he would confider the 
weight of the authorities that have been cited. Inftead 
of being enabled to read the cafes through in fo curfory 
a manner as he has been obliged to do, he wi(hed he 
could have had an opportunity of having them tranfcrib- 
ed, and drawn out fo as to arrange them according to the 
courfe of argument which he intended to ufe ; but not 
having that opportunity, he would endeavour to ftate them 
as plainly as he could. 

His lordfhip's opinion coincided entirely with that of 
all the judges with refped to the form of the la/i plea; 
there is matter pointed at in that plea, which, he thought, 
might be conceived in terms fufficient to have been a tsuir 
to the a£lion ; but he thought it would be in vain to ar- 
gue the matter of it, unlefs he could perceive it to be 
fufficient in its prefent form. 

He took it to be a clear propofition, that we had nothing 
to do with the canon law \ he (hould have more occa- 
£on todemonftrate that hereafter ; but he threw it out of 
the cafe at prefent; that their lordfhips, as far as they 
did him the honour to attend to him, may not let their 
minds be embarraiTed with reafonings upon the canon 
law. 

He was never fond of reforting to the conjeflures of 
antiquarians, or that fort of learning as to the origin of 
the rights of patronage, in order to build concluiions of 
law upon them, with refpedt to matters fo remote and 
in their own nature fo uncertain. But it feemed to him 
much more material to ftate what was the true relation 
between the patron and incumbent, and the right the 
biihop has with icfpcdt to the cffice of a clerk. This 
office in its nature is pu.elv ccdcfiailical, and is conferred 
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by the bifliop. All the right ccclefiaftical which the in- 
ctimbent acquires is a right conferred by the bilhop : And 
he took it to be true, that ever fince the eftablifhment of 
the church of England^ this ecclefiaftical' office was an 
o^zt for life. It was not competent to the bifliop to 
give it for any /^ time than for life; and it never was 
competent to a bifliop of any European church that ever 
he heard of, (and he had made enquiries) to give it for 
any lefs eftate, than an eftate for life. The incumbent 
therefore derives entirely under, and from the bifliop, an 
eftate for life, grounded upon the original conftitution 
of the office, and confequently invariable bylaw. 

If that be'the conftitution of the office, by what rule 
or principle can itbe juftified at common law, that fuch 
an officer fliould give a bond to his patron, in order to hold 
the living for a lefs term than for life*? The queftion 
was afljied with refpeft to a bond given by a judge to re- 
fign. What was the anfwer ? The bond would be given 
to the king, and if given to the king, it would be void ; 
becaufe it would render the judges dependent upon the 
king, inftead of being independent, as the ftatute of king 
TVilliam expreflis j tliat acl making their offices quamdiu 
fe benegejferint. A matter in Chancery is an officer appoint- 
ed for life. Suppofe the chancellor has the appointment 
of it: Suppofe fuch matter gives a bond to refign whca 
called upon, would that bond be good at common law? 
No ; becaufe it is not only contrary to the conttitution of 
his office, but becaufe the public has an intereft in the 
independence of that officer, as being appointed for life, 
and a public law officer. His place is independent ; it 
being quamdiu fe bene gejferit. If he is an officer for life, 
how can any privatp man whatfoever, becaufe it is his 
province to appoint him, take upon him to render that 
officer's fituation fuch as the law faid it fhould not be I 
He apprehended it would be extremely difficult to juf- 
tify thofe bonds. 

What is the intereft, and relation which a patron has 
to the office which hath been defcribed, as conftituted 
in this manner ? He has purely a nomination; itisfup- 
pofed to have arifen from this : When the bifliops, either 
by the general authority imagined to refide in them, or by 
authority deputed to them by bulls from the pope ifi 
former times, gave the choice of appointing a clerk to 
ihofe who built the church itfclf, or to great benefadtors 
to the church, that they fliouId have power to prefent to 
Che bifliop a fit perfon for him 10 judge of, and if he 
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thought hitn a fit perfon that was (o prefented, the bifhop 
afterwards inftituted and indu£lcd him : That is the 
whole of the right of the jus pjironatus. He was the more 
pofitive in this; becaufe a very learned writer, who was 
kfiown to intereft himfclf on the other fide, Mr. Selden^ 
fays, the office flows entirely from the bifhop. The con- 
ferring the office does not go in any fenfe from the pa- 
tron to the incumbent ; but it flows entirely from the 
bifhop ; and the patron has purely the right of nominat- 
ing or prefenting to the bifhop for him to choofe upon the 
fubjed): : And Mr. Selden feems to think that when a man 
is once prefented, as he mufl be by the patron, it is ftili 
by the aft of the bifhop, he gains his adoiiffion : And 
whenever he grants out of that eftate any thing that 
diminifhes the duration of it, he does it as efFedually, as 
if he had granted part of an annuity out of an eftate 
which he could not do. He grants a beneficial intereft 
to the perfon, and is fo kind as to turn him into a tenant 
for years, which the law fays he (ball not be» but a 
tenant for life. 

When he ftated this as granting a beneficial intereft, 
he had not yet heard what kind of anfwcr it was poffible 
to give it : He had been told, that in faft it was a very 
beneficial intereft, and an argument was prefltd to their 
lordfhips' pailions. The argument was addrefled to the 
avarice of thofe pofTefled of prefentations ; becaufe the 
prefentation grew much more valuable, as it would fell 
for much more ; and if the law, by a feries of dccifions, 
had fufFered this practice, it would be unfit to refcind 
them, and improper to bring prefentations to their ori- 
ginal fituation. 

He doubted much whether any court of juftice was ever 
moved by compa!iion to give judgment againft law, for 
fear the value of the eftate in queftion fhould be lefTened j 
he believed not ; and therefore till fome inftance of that 
fort appeared, he fhoulj hope that argument would not 
have great weight. 

It has been urged to their lordfhips, that tbefe bonds 
of refignation were attended with bo fort of inconvenience j 
and that has been argued with as much fubtlety as any 
point in this debate. Nobody contends that the pra£tice 
is not wicked, deftrudlivc, and pernicious to the difcipline 
of the church, and contrary to the fpiiit of the law under 
which it was carried on. 

He could produce evidence of an ofl^sr to fell an ad- 
vowfon upon which the purchafe money was calculated, 
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and put upon a general bond of refignatlon, and he 
knew the inftances of it were exceedingly frequent. 
What fignifies its being determined, as it was in Hobart^s 
reports 165, where a man was extremely ill of a firangury 
at the time, fo as to be in danger of death, that purchaf- 
ing the next prefentation under that circumAance was 
held to be Simony ? Is not a man under a bond of refig- 
nation in greater danger of the lofs of it than he in the 
ftrangury, when it is his patron's intereft he fhould not 
die ? It is agreed upon all hands, that this is an indecent 
and pernicious' pradtice ; notwithftanding which it is faid 
there is no fort of inconvenience in it. 

He was yet to learn what degree of inconvenience there 
could be in putting an end to thefe bonds. In the firfl; 
place, if it be averred a bond is entred into to get time or 
any thing of that fort, it may be fet afide; that is 
fuppofing men to deal nefarioufly, and to form their con- 
trads with their original vice in them. If it is faid no fuch 
contrad as that aSually paiTed at the time, and if the only 
contrad that paflTed was a condition for a general refigna- 
tion, and if afterwards the patron will make ufe of it for 
advantage: Suppofe an accommodation in the article of 
making an inclofure, and the arrangements being made 
accordingly, and that that was an article that did not exift, 
and was not even in contemplation at the time that con- 
trad wasentred> into ; was he to be told, that xf an aver- 
ment was made, that the true coniideration of this bond 
was to give that advantage, though it had no cxiftence at 
the time of making the bond, the law will permit it to be 
evidence of a corrupt agreement at the time. This he put 
upon thefuppofition, the patron is fo foolifh as to ftate to 
his incumbent at the time he wanted it, he would turn 
him out if he did not allow him that kind of advantage ; 
and where is the incumbent to be found that would offer 
that plea, which is falfe with refpect to the confidcration 
upon which the agreement was entred into at the time, 
and which the incumbent muft know of. He had but 
little faith in the moral character of a man who would 
fign that bond, and take that oath ; he would not give him 
credit for not pleading aTalfehood, when he has (hewa 
himfelf ready for fwearing it. Suppofe, upon a Icafe of 
tithes being out, the patron might choofe to turn him 
out upon his not leafing them aj»ain, though he would not 
choofe to tell him his reafons for turning him out ; he 
might probably think it would make the next perfon be- 
have better ; if it is faid you cannot do it at common 
law J but you may go into Chancery and get it done. I 
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have not heard the learned judges anfwer the queftiorf, 
whether it is legal argument to lay, Tuch is the common 
law; and if the common law works a mifchief, a court 
of equity will afFeft the confciences of individuals under 
the fame contpdi and make them undo that mifchief the 
law does. He knew of no relief the court of Chancery 
could give, except rcftraining any ill ufe that might be 
made of the bond. He would put a cafe : Suppofe the 
patron threatened the clerk, unlefs he did contradl fo anrf 
ib, he would turn him out, becaufe he did not like him 
for not doing it, and as an example for the next man 
whom he might prefent : Would any learned lord lay it 
down that he could do that ? Could you interrogate that 
man as to any idea he might have at the time he took the 
bond ? Could you afk him as to any propofal of contract ? 
Would he fay any was made at the time ? Can you afk 
him whether he would turn him out or not, for not con* 
tinuing the leafe, when he has had no converfation with 
him about it? He did not know that Chancery could do 
that : Chancery and common law are totally infufficient 
for chat purpofe. 

He agreed with the do£irine laid down by all the learn* 
ed judges, which was, the bond at this time, whatever 
other objeftions there may be made to it, or whatever 
other objections it may be liable to, is not capable 
of being avoided, but by averments of a bad confide- 
ration and ufe ; and if you cannot aver upon it in 
that manner, whatever the canon law may do with it, 
by the common law it cannot be refcinded. It has been 
queftioned, whether the courts ought to make a difference 
between thefe bonds and marriage brokage bonds ? Abun- 
dance of cafes might be put, which would be taking up 
too much of their lordfhips' time, to fhew that it is im- 
poflibleto avoid thefe bonds at law; for which many re« 
iblutions may be cited. There is a cafe, which he took 
to be a definitive one, upon that fubje£l, in Shower's 
Parliamentary Cafes^ under the name of Hall and Potter^ 
{fee page 25*) It was a bond full of great inconvenience, 
and it .was faid the law ought to put an end to it, being 
capable of being turned to much mifchief by guardians, 
truftees, and executors, who had great power and influ- 
ence with minors. It was an ill example to fuch per- 
V fons, and it was fit a rule (hould be laid down univer^^ 

fally to abolifh fuch bonds. If the learned judges would 
acknowledge the infinite mifchief, fcandal, and prejudice, 
refignation bonds were capable of doing, and which they 

¥rcr« 



flato of Mntanv. 159 



were frequently applied to, though impoffible to find them 
out, and they were to follow the example of the marriage 
brokage bonds, then might Chancery afford fome tolerable 
relief againft the inconvenience of them. The cafe alluded 
to was not a nice cafe in itfelf, but it was new: It was 
determined one way by the chancellor, another way by 
the maftcr of the rolls, and the decree of the matter of the 
rolls in the end was affirmed in that houfe. It was argued 
as here, that the bond ought not to be fet afide, unlefs 
you could affijift it diftinflly, as if you was to plead to it 
at law ; unlefs you could affeA it with the avowed con- 
fideration. But it was refolved that the inconveniencies 
of fuch bonds were fufficient to fet them afide. 

Refignation bonds are full as pregnant with inconveni* 
enceand ruin to the church eftabliftment as any of thofe 
bonds he had been mentioning were to the civil order of 
focicty. But the court of Chancery has not proteded 
them ; the confequence of that is, they are left to (hare 
fuch fate as they may according to the decifions of law. 

It was alfo faid, that this a£t of parliament allowed of 
general refignation bonds, according to the old canon 
law ; and in order to make that out, canon law was cited 
out of bifliop StiUingJleefs works ; and it was faid, if it 
appeared that the contrail was in terms corrupt within 
the aft of parliament j yet, unlefs it was proved corrupt, it 
fliould not be determined to be fo. Then it was argued, 
there were fuch things by the canon law as pa^iones 
honejia^ as well 2is pa^ tones inbonejia \ afterwards it was 
contended, that there muftbe deciiions to prove the con- 
trafts for fuch bonds were void in law ; and unlefs it was 
fo proved, they might be taken to be entred into by the 
f4i£fiones honejia^ and confequently they (hould be deemed 
good according to the canon law, and not within the 
paiiiones inhonejia. He took every one of thofe propofitions 
to be ground lefs ; in the firft place, that there were 
any pa^iones honejla by the canon law he denied. In 
the next place, he denied that bifbop Stillingjleet faid 
there was any paS2io honejia. The pa£lio honejia which 
Stillingfieet mentions is a contraS for the payment of the 
fees due upon prefentations, like a contraft for procura- 
tions and other fees ; it is fo old, that it its quoted in the 
yus Patronatusy and at a period of time when antiquarians 
were debating upon that fubjeft ; when there were great 
divifions in thechurchj which was the origin of an infinite 
variety of penfions, and thefe pa£iiones were contrads 
upon the foundation of the church fees. Where a church 
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is In litigation, and parties fpend a great deal of money 
hinc ^ inde upon the queftion, Whether it is lawful, 
without imputation of Simony, to pay that money, or any 
fum of money in lieu of thofe coih ? To obtain a quieC 
exoneration from that fuit, it was determined fometimes 
one way and fometimes another ; the better opinion was, 
it was purely for cofts, and this the canon law admits. 
Therefore the principle is right: It (hould be done 
under the authority of the church, that the law may be 
fure no part of the money is applied to any other pur- 
pofe. 

Lord Thurlow here cited feveral paragraphs from the 
controverfy between the bifliop of Worcejltr (Stillinffleet)^ 
and the bilhop oi Salifiury (Burnet)^ refpeding bonds of 
reiignation. 

Upon this fubjeft, his lordfhip obferved, that when- 
ever a biihop collates to a prebend or any other benefice^ 
he ought to do it freely, and without any previous agree*' 
ment whatever; but, notwithftanding this, it was, it 
feems, the praftice of bi(hop Burnet^ before he collated 
to a prebend, to require a bond to this effed, namely, 
that when the prebendary quitted the diocefe he (hould 
refign the prebend. This the biihop of Salijbury conflder- 
ed as a pa^fio bonejia^ but this notion hifhop St iUing feet 
ably confuted ; and, towards the concluflon of his dif- 
courfe, made this appeal to the bifhopof Saiijburyhlmtelf i 
— *' Now I appeal to the biihop of Salijbury^ fays he, 
whether a prebend without a bond of^ refignation be not 
more valuable than a prebend with one, and confequently 
a bond of refignation is a diminution of thereat value.''— « 
The bifhop of Salijbury returned no anfwer. There can 
be no doubt of the conclufion which his lordfhip drew ) 
and it is moreover faid, that he difcontinued the prac- 
tice of taking bonds from that time. 

The authority of the learned bifljop of Worcejltr upon 
this fubjed has great weight with me, faid lord Thurlow^ 
and it is not in theleaft diminiihed by that of his much 
lefs learned adverfary, the bifliop of Sallfiury. Lord 
Thurlow then obferved, that bifliop StilUngJleet was very 
converiant in all parts of learning, and had as great 
knowledge of the law as any gentleman could be fuppofed 
to attain, who was not of the profeffion ; and had the 
learned bifliop been aflifted by one of the profeffion, 
when he drew up his difcourfe concerning bonds of refig-- 
nation, he had reafon to think that we fliould not have 
heard any thing about this queftion in thefe days; as the 

bilhop 



Cata of Pinion?; i6i 

Vididp would have put it upon the right footing; but for ' 
^antof fuch profcifional knowledge^ he miftooib the true 
iiature of the cafes on which this queftion was confidered 
Uls having been determined. 

To bring this c^ueftion to its tfue point, he begged 
their Iprdfhips^ attention to thfe ftricl view of the statute : 
*— This bond is bad by reafon of the fifth feaion of 
the ftatute o1 Elizabeth \ for that fedtion makes t^try ad- 
hiii£on,inftitution, or indudion void, for which the prefen- 
tee has given any money or other benefit whatfoever, or 
for which he has given any bond or other afiiirance fpr 
any money or benefit whatfoever. (Seepage/^,) 

This is the firft feflion of the afl, which goes to thcf 
cafe of bonds; Suppofe the bond, in queilion given, and 
the plea had been, he gave this bond in confideration of 
obtaining that prcfentatiod, and that the patron had ac- 
cepted it Upon that confideration, and that he did prefent 
him accordingly; that muft be the plea : if it falls (hort 
of thai ^ it does not come up to what it fhould ; it does not 
apply to the only pdfnt that would ferve to avoid thefe 
bonds; 

To fleer cleai- of the cafes : Can arty thing be wilder 
to all common appearance (hefiiould fee whether the au- 
thorities fupport it afterwards) than for a number of 
learned men to alloW fuch a bond is a benefit^ aiid then toi 
argue it is not a benefit within the ftatute; Why is it 
V hot a benefit within the ftatute ? Becaufe it is faid there 
are cafes which have faid it is otherwife (he (hould fee that 
when he came to. the cafes) ; but fuppofe it is res Integra^ 
and there Were no fuch cafes as that^. then the argument 
is this: It is a benefit, and the ftatute fays if it is a be- 
nefit it (hall be void; 

It is faid this a benefit^ but not within the ftatute : 
The ftatute has faid, all benefits. Why is not this a be« 
hefit within the ftatute ? Not one of the learned judges 
have attempted to fay it is not a benefit, but they qualify 
it by faying it is not Corrupt, 

All they infifted upon was^ although it be a bond fo( 
a benefit, and the ftatute in terms has condemned all 
benefits, this Jhould not be a benefit within the ftatute* 
Such dodrine fhocks, difgraces common fenfe ; there is 
no reconciling it with the dignity and propriety of ad* 
miniftring jufttce. Unlefs he could hear fome argument, 
by which hi^ opinion wat fliaken by any other confidera* 
tion than that,* it ^atbtr confirmed and fcrved to nujce it 
dearer, 

M There 
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There was another qucftion he took the liberty of fub- 
mrtting to their lordfliips, as fit for the judges to deter- 
mine, and which they declined anfwerirtg. He was forry 
for tr: He did not take it to be totally out of the line of 
this cafe, or arguments at the bar. Some of them fcem 
to have agreed in their anfwers, that the bi(hop cannpc 
be compelled to accept a refignation. In. the cafe there 
put, fome feem to think a mandamus might be neceflary 
for enforcing it. In a matter new, and upon an impor- 
tant point, to decide it by a procefs purely of a fummary 
nature and unappealable (there being no writ of error 
upon it), is making more of z mandamus than ought to be 
made of it. A court of Cbancery is in the nature of a 
mandamus^ and whatever was determined upon it there 
would be appealable here, and as the world would know 
what was done upon it here, he wi(bed it to be confidcr* 
ed a little more. ^ 

His lordihip faid, it was extremely difficult to get the 
regulations of the ftatute carried into fplritcd and fuc- 
cefsful execution. How arc they to ^c carried into exe- 
cution, when it is reckoned an unfavourable cafe for a man 
to take advantage of a penal ftatute to avoid a contract fa 
cntied into ? Of what ufc is the ftatute which fays fuch 
compaft is void, if it is not to be held fo ? If a patron 
gives a bond to a perfon to pay him a penfion of 50 1. a 
year^ in cafe be will refign his living, that bond will be 
void ; as was determined two years ago, in the cafe of 
Young & Tones. ^^^^S ^^^ J.ones ; which was this : A patron of a vicar- 
* age applied to the vicar, an old man and infirm^, anf 
propoied to him if he would reiign his vicarage, he 
would give him a bond to pay him a yearly annuity juft 
eqiral to the income of his vicarage ; fo that he was not ' 
to lofe, and he was not to gain ; he was to have an an* 
nuity equal to the annual value of the living during his 
life. The inducement of the patron to do this was, to 
give the living to another perfon that was to give a bond 
of refignation, for the fon of the patron who was at the 
univcrfity :. The vicar refignedj the penfion was in arrear, 
and he brought an action upon the bond to be paid thofe 
arrears. It was a matter of a great deal of litigation and 
argument, whether this was a corrupt refignation within 
the meaning of the ftatute, becaufe it was with an intent 
to knake a corrupt prefentation. It was admitted, if it 
was with intent to let in a corrupt prefentation, it was 
within the meaning of the ftatute ; but it was to let in a 
prefentation ^ith only a bond pf refignation to be entreil 
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intt>. No body made a dou'lvt but if it was within the fla- 
tutes the bond was void. The court dcEermined, that as 
it was for money^ it muft-be looked upon as a corrupt rc- 
fignation ; and,' as a neceiTary confequence, the bond was 
held to be Void; Confequently, there was judgment for * 
the defendant. : 

Suppoiie a fum of moTiey paid to a parfon, as aconnde- 
ratton to rnduce him to five a bond to refign, and the 
parfon is fued upon that bond, would it not be corrupt ' 
when a Aim of money was given ? The ftatute fays no 
rcfignation ihall be for money or benefit of any fort ; he 
took it, that would be a void bond. Suppofe the contraft ' 
were, that the patron Oiould procure him another living 
of equal value, to induce him to give a bond to refign, 
would it not be a bond given for arefignaiion under the 
inducement of a benefit fecured to him? Would that • 
be demurrable at Jaw', or pleacable ? 

In regard to the prefent bond, it is faid to be a benefit. The ca'c nf 
yet it (hould not be deemed fo. In order to enforce this Wj»"« Jf White, 

jrv--L-ijn.« ir r. which fee in ihc 

dodtrsne, their lordlhi^ps were put in mind of a cafe de- Appendix. 
termincd here a little time ago. He did not want a better 
cafe than that tb enforce the true line to be drawn upon 
this judgment* The queftion there was. Whether upon 
a lapfed devifc, the eftate (hould go to the heir 6f a devi- 
fee, 6rt whether it fhould not go over to the fecond fon ? 
The determinatibnin that cafe wxis according to a prin- 
ciple of the feudal law, which could not be abolifhed 
without an a£l of parliamenti He remembred the alarm 
lately raifcd in We/iminjfhr^hfilty when the rule of law ' 
eftabiifhed by the determination of the cafe of Coulfonznd $^ i^jefe ca'Vi io 
Coulfon was violated by the doiS^rine laid dcTwn in the de- the Appeadu. 
cifion of. the cafe of Perrin and Blake ; and faid, that if 
twenty courts after the court of King's Bench had decided 
in like manner as that court had done, in the cafe of 
Pirrtn'tnA Blake^ he (hould go by his own opinion in re- 
verfing that judgment, in order to reftore the rule of 
law. 

His opinion was, that the point in this cafe had never 
been decided. Their lord(hips had been told pretty 
roundly it had been fo ; but no fuch cafe was before; 
them. No fuch cafe is to be found in any book what- 
foever. He admitted, that general writers have looked 
upon jdeci (ions to be-fo: and when the learned bifhop 
Stillingftnt wrote, in 1695, he had no body by his elbow 
to ihew hfm the cafes had not been fo decided, as was 
obferved before. He was fatisfiedj iC the au-gumeot of - 
M 2 ^ / ' " one 
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one of the learned judges, which their lordfliips heard laft 
Monday^ had been in the pofleffion of the bifhop of JVor* 
cejler^ this cafe wouki never have been argued here. 
When he faid, that it had not been decided, it would 
turn mainly upon this propofition i Whether in anf 
one of the cafes that had been cited, the plea was fuffi* 
cient to bar the bond, upon the foundation of its hav- 
ing been given for the purpofe of obtaining a prefenta* 
tion^ 

He was aftonifhed to hear this argument, ftated as it 
was on Monday^ purfued as it was upon fVednefday^ and 
went through fo many hatids without an iota of anfwer 
being given to it, ei[cept the general faying of one of the 
judges, that he apprehended it appeared fufficient upon 
the ftate of the bond itfelf, that it muft have been fo 
decided. He could have wiibed to have heard forae au- 
thority quoted for it'y his notion was, it did not appear 
fufficiently from the ilate of the bond itfelf, that it could 
be fo decided. 

There were three different eonfiderations which he 
could wi(h to fubmit to their lordfhips, becaufe the cafes 
apply to them all. The firft was a queftion to know. 
Whether it was poffible to go beyond the condition of 
the bond, upon any fuch occafion as this, in order to avoid 
the bond ? At the time thofe cafes were decided, the 
law was clearly held you could not do that. 

The fecond queftion, or doubt, was. Whether Si- 
mony, either at common law, or under the prohibition 
of the ftatute, was the fort of objection, which being 
pleaded to a bond would make it Void ^ At the time we 
are now fpeaking of, it was clearly held in law it would 
not ; as in Moony 564. The cafe was adjudged for the 
plaintiff, becaufe, l^c* (See pagi i^.) 

The fame reafons run through a great variety of other 
cafes, which make all the determinations nothing to the 
purpofe ; becaufe the point is fimply. Whether the pie- 
fentation is void in law ? 

Thd next confideration is, Whether it is neceflary to 
be averi^ed in the plea, that any bond was given for the 
prefentation ? and it muft be given in order to procuro tbo 
prefentatlon. It was a long time a notion, that you could 
not go out of the condition of the bond in order to avoid 
that bond. This was determined in a cafe in Noy^ 25* 
In Oldbury ^tid Gregory ^ mentioned before, (fee page 14.) 
and in Noy, 72. The law is likewife laid down in that 
manner in lord Coie, 3 In/litute, 153, and there he dif- 
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tinguifhfs between the malum in fe and the malum pro^ 
bibitumj the malum in fi by the common law, and 
the malum prohibitum by the ftatute. He fays it may b^ 
done in the malum in /e, but not in the malum prohibit 
turn. 

He would now refer their lordlhipj?, as well as he 
could, to the cafes that were originally determined upon 
this fubjed. The iirft was that mentioned before, of 
Oldbury and Gregory. It was faid there was a cafe of 
IVibb Titii Hargrove^ (fi* pog^ ^^*) in which the contra- 
ry was determined. That was diftin<ftly to his point. 
It fell out two years after Gregory and Oldbury was deter- 
mined. A clerk cntred into an obligation, £sfr. {Zee 
page/^i.) 

Lord Thurlotu then cited the cafes of Pyke and Pullen^ 
(fe^ pag* ^5') Birt and Mannings (fi^P^ge^O.) Hejketb 
and Gray^ (fit page 22.) and fevcral others, tofhew that 
the point in queflion before their lordfliips was never 
determined. 

With regard to the cafe of ^^w^f and Lawrence^ and Ba* 
hington and IVood^ it will be found in point of faft they 
were determined, not accprding to lord Ch. J. Ryder^s 
opinion, in the cafe of Hejketh and Gray ; becaufe, wh<fii 
a court, after they came to a determination upon a par- 
ticular point, which is fufHcient to bar the aftion, think 
proper, by way of illuftration and argument, to go into a 
general difcourfe upon fuch bonds, which is very often 
^one, and properly upon a number of occafions, you are 
not to take it as a deciiion upon the points which are not 
before the court; and in the cafe before his lordfhip. 
Simony did not appear upon tbe condition of the bond : 
It was no better than an argument at the bar. It was , 
faid to be a cafe to the [yrefent point ; but it was nothing 
like it.— *Lord Thurlotu obferved, that his opinion was 
againft that of a great number of judges, and he had the 
concurrence only of one of them. 

When he was fpeaking of judges, he remcmbred per- 
fedly well what lord Hardwicke had faid, and he would 
never, fo long as he fat there, refufe delivering his 
opinion upon any fubjeS j he was not to wave his 
own opinion upon the general arguments of judges. 
In the cafe of Qrahme and Grahme^ reported in ift 
VirnoHy [fee page \i,)\eTd keeper North is diftinil to this 
point, if he urtderftood any part of the law more than 
another, it was his knowledge of the forms and practice 
pf pleading. He was not fatisfied that fuch a bond was 
M 3 ' good i 
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good ; the point had never been decided. That was (he 
opinion Jord keeper .North held at that time, an opinion 
which lord Thurlow confcfled right upon the bcft con- 
fitlcration he could give the point: And what made him 
fironfrer in his opinion was a cafe that has been the 
occafion of fo much difcuflion. It is that oi Pafchal and 
Clarke {fee page 16.) and a vaft deal of difculfion has 
been introduced upon that cafe: He had heard nothing 
yet faid againft it; but only they reafoned fo and fo in 
it y and one reaion was given, namely, that fuch pleading 
would cnfnare the parties. The cafe of Pajchal and 
^ Clarke is more remarkable, becaufe it is, properly fpeaking, 
the only decifion in the books that turns upon the 
queftion of reiignation for the reafon mentioned before. 
In that cafe it was laid down as the exprefs refolution 
of the judges, that thofe bonds were void. This was up- 
t>a a quare impedit. That book was not compofed by 
its very learned author Mr. Noy^ for the prefs i but was 
made up purely for his own ufe as a pra£tifer of the 
Jaw. It was not too much to fay, that a man whofe 
reputation was received in the world likic his is not to 
have his book tofied away as if it was the trafh of a 
hackney writer; that is not the way a book of that fort 
deferved to be treated; it agrees with the roll in which 
^ that cafe is cp be found ; and upon the roll the cafe ap- 
pears to be this: The plaintiff upon a quare impedit ftated 
the lad prefentation, and then ftated the vacancy by the 
death of the laft incumbent. The defendant in anfwor 
to that fays, he admits, the death of the laft incum- 
bent; but he alleges that the benefice became void 
before-^ becaufe there was a corrupt agreenoent, between 
him and one'Vefey^ for a fum of money, in order to be 
prefcnted, and accordingly Vefey was prefeqtcd and in- 
dueled, and upon the ftatute of the 31ft £//2/i^^/i& the pre- 
fentation was void, and it belonged to the queen to 
prefent. Then he flated his title under the queen. 
After that he traverfes, that the living became void by 
the death of Vffey^ as the plaintiff in his dc^qlaration 
alleges. The defendant joined in that traverfc, and the 
caufie of difpute was, becaufe \t was faid the living 
became void by reafon of his paying money, when io 
fadt it became void upon another confidcraciop, namely, 
the giving a bond. 

Here his lordfhip made feveral obfervations on the 
nature of an inducement to a traverfej he cited authorities 

. -. -ti 

4 



JCato of ^tmonp* 16; 

to prove his opinion, and faid that the determination of 
tKe judges in the above cafe in Noy was right, 

'i'hefe were his rcafons for faying that, in ppin^ of 
fadl, there had been no judicial decifions in favour of 
fuch bonds; but, on the contrary, there has been a 
judicial determination that thefe bonds were void, nannely, 
that cafe in Noy. He confirmed himfclf in that opinion 
by the obfervation made by lord keeper North in the cafe 
of Grahme and Grahme [fee page 18.) He lamented that the 
arguments in a cafe of this fort, where fomeihing appeared 
that never was yet decided, run in a circle : For that this is 
a benefit is allowed, and the 2iSt of parliament forbids 
prefcntations that are made by reafon of any benefit 
whatfoever. Why not declare this to be a benefit, which 
io nomine is prohibited by the a£t of parliament, not- 
withftanding a parcel of books one after another run 
into the notion that the point has been decided, which 
upon a clofer and more exadt inveiligation turns out not 
to be decided at all.* . 

It is faid, thefe bonds are matters of great convenience, 
and it would be attended with great inconvenience, if 
they were abolifhed. He remembred an old gentleman 
of eighty, who faid, he had ferved upon fpecial juries at 
every affize for fifty years of his I*fe,'_and, thank God, he 
had never differed in opinion with the judge that prc- 
fided. Certainly that argument will not prove that thofe 
judges have decided right : He did not think their Iprd- 
fhips would go upon that ground in this cafie, and: he 
made the fame motion as the learned bifhops ;w^ho had 
already fpoke upon this cafe before him; that this judg- 
ment be reverfed, and that judgment be entred for the 
plaintiff in error. 

The Earl of Mansfield obferved, that the judges would 
have been extremely happy to have been eafed of the. 
trouble of their attendance upon that occafion, if they 
had thought it confident with their duty and refped to 
that houfe ; but their lordfhips' order was general with- 
out any exception of any of tlfe judges; and it always 
has been fo ; and the judges are bound to obey that 
order : And when a writ of error is from one court only, 
he has known all th* judges of that court to attend, if it 
was a matter of importance and difficulty. 
* Bat originally if a writ of error was from one court, 
and there remained a majority of the judges, they did 
not think themfelves bound to attend, aiid their lord* 
(hips were fo indulgent as to excufe tlienii. But where 
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^ writ of error was from a judgment by a majority of the 
judges, there they always look upon themfelves as bound to 
attend, and that is the cafe of all writs of error both from the 
King's Bench and Exchequer Chamber, After they bad given 
their judgment, it was certainly of ufe and affiftance tq 
their lordfliips to hear the. reafops of that judgment, 
and upon any new incidental matter that might arife upon 
it: And the very next cafe in which they had to attend 
and give their judgment, was a cafe in which all the 
judges of England had given their opinions, [the cafe of 
Fanjhaw and Cock/edge^ relating to a toll for corn imr 
ported into London^ determined in the houfe of lords 
yun$ 3d, 1783;] and yet their lordfhips' ordered them to 
attend ; not to know how they bad given their judgments ; the 
record Ihews/A^^j but to anfwcr fuch queftions as may 
be of ufe to their lordfliips : And he owned he was fur- 
prized, the noble lord thought it poffible, that any judge, 
from having given judgment upon any point of law, could 
have the leaft attachment towards fppporting that judg- 
ment, and would not come to a rehearing juft as open 
as if he had never heard it before. There was npthing 
fo common as to appeal from the fame judge, and.nething 
fo common as for him to reverfe his own judgment \ and 
he had not an idea, that any man that fits in judgment 
could have the fmalleft reafon to have any objedion to 
Tcvcrfe a judgment that was wrong; if they have any 
Jeaning, it was a leaning the other way 3 and having 
heard one iide of the qqeftion, and having doubts upon ic, 
a judge may put bimfelf into a train of thinking contrary 
to what he thought before, that he might get at the 
^iruth of it; and for one, if he was fatisfied that the ground 
upon which his opinion refted, was erroneous, he fbould 
have a pride in moying to reyerfe that judgment. 

What wifh can any man have that bpnds of refigiiation 
fliould be held good or bad ? What private wifh in a cafe 
)ike this, that if they are wrong, they ought not to be 
let afide by their lordlhips- judgment^ or by application 
to the legirfature? 

His lordfhip thoughjt himfclf callipd upon in iom^ 
nieafure to fay upon what ground bis opinion refled, that 
this houfe fhould not reyerfe this judgment; and hq 
owned it is upon the ground of its being a matter that 
has been looked upon and considered by all England a$ 
fettled fucccffively from a period of time of near two 
hundred years; that is, almoft from the making of the 
iiatute, and been fo confidcrcd and dc^rmincd, by judges 
of all denominations. 
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He (hould bjc very ibort in what he had to hy upori 
jthis record. 

The 2d plea was laid out of the cafe uniyerfally : We 
bad nothing to do with the canon law uppn it: We had 
nothing to do with the nature of the office of a clerk, or 
the confequences of it; they were general reafonings. 

The cafe fiood fingly upon this proportion, whether 
an agreement by a general bond of refigoation in con- 
^deration of a prefentation was by the ^l^ of Elizabeth 
fimoniacal, corrupt and void; fynonimous words; he ufed 
them as fuch, ilmoniacal, corrupt and void; that wa$ 
the only queftion. 

Was fuch a bond, without any other collateral agrees 
Hient but the bond, from the nature of it, from the 
intrinfic form and fubftance of it, that is a bond to re- 
^gn under a penalty upon requefl; whether fuch a bond 
was within the ftatute of the 31ft Eli%tthetb^ it being in con« 
(ideration of the prefentation, that was the queftion here. 

Now that this queftion had for above a century been 
confid^red as fettled is clear by adjudged cafes; and 
that upon fuch bond the agreement is fair and legal, and 
confequently neither corrupt nor firponiacal, nor within ' 

thcj I ft of Eli%Qheib . 

The tendency of a corrupt agreement and the confe-r 
qucnces of it, he thought, may appear in judicature in 
different (hapes. Jt may appear as it did then in a 

Iuare imptdit between the bifhop and perfon prefenting ; 
tmay appear in an action between the obligor and obligee > 
of fuch a bond : It may appear upon a prefentation by the 
crown for. Simony: It may appear upon an information 
or aSion for the penalties inflided by the flatute; but ii| 
whatever fliape it appears the queftion was the fame. 

Is the agreement corrupt? Is it flmoniacal ? If it is, it is 
followed with a)l thefe confequences; it is followed with 
the forfeiture of the turn ; it is followed with (he penalties,; 
it is followed with the avoiding ofche bond and agreement^ 

It is true that the adiions that have been tried have 
been between the obligor and obligee]; but ftill the 
queftion is, is the agreement good or bad within th^ 
ftatute of the 3 1 ft of Elizabeth f . 

Now two objections were made the other day, and 
have been very ably enforced this day, to (hew, that thi$ 
very cafe was not within the authority of the cafes th^t 
had been determined. 

He would ftate them as accurately as his memory enabled 
him; The firft diftin<£ti®n was this: That in the cafes 
fhat t^aye been adjudged, i^ ^id not appes^r that the 
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refrgnation l}ond was given prtvious to and in confidersKion 
of the prefcntation. 

The fecond was this, that the bond was good, but the 
prefentation bad; the bond being good becaufe the 31ft 
of Elizabeth dont fay that it (hall be void. 

Another ground mentioned was, that in the cafes ad- 
judged, there was a want of a proper averment to bring 
the point properly before the court. 

Thefirft is, that it did not appear in the other cafes, 
that the refignation bond was previous to and in con- 
fideration of the prefentation. In the firft place, that 
difiindion is not taken in any one of the cafes; nor 
any objedion made, nor any point turning upon that 
objedion, that it was not made in confideration of 
the prefentation. ^ 

Another thing is, it is impo&ible there fhould be fuch 
a bond givfn which is not in confideration of a pre- 
sentation, and purfuant to fome agreement concerning 
it; for would any man in his fenfes that has got k 
living, and been inftituted and induced, give a bond of 
refignation ? It is impoffible, if it went no further than 
•that. No man in his fenfes would give a bond of 
refignation and have no view of any thing. It muft be 
in confideration of the prefentation, or there is no agree- 
ment at all to be carried into execution. But fome of 
tbem do exprefsly mention in the condition of the bond, 
that they were in confideration of the prefentation. It 
does fo in the cafe of Babington and Wood exprefsly : 
{fie page 16.) it is faid exprefsly in the condition, that 
the plaintiff intended to prefent the defendant, and in- 
tending to prefent him, he agreed to give and did give 
fuch a bond: And \n Hijkith unA Grey \t is particularly 
Hated in thefe words, that before, faTr. {See page 22.) 

The next objection flated was, that the bond was 
good, but the prefentation void: That is very extra- 
ordinary, and bifhop Stillingflett treats it as a mofl abfard 
thine; indeed ; that it was a good agreement in refpe£b of the 
bond, and a bad agreement in refped of the prefentation, 
%nd that which was corrupt in itfelf could be good in 
a bond, and bad in a prefentation. 

In the cafe of Jones and Lawrence^ the objeAion is 
made that the bond is void for Simony, t^^. {Seepage 15.) 

The next is the cafe of Babington and fFeod; there it 
is objeded, it is Simony and againfl law, and fo the 
band was void, Vc. {See page 16.) 

la 
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In the C2ik of Macialler znd Todderick in Croke Chartts 
361. there the confidcration of Simony was a fimoniacal 
contrail, which was held to be void. The ftatute dont 
avoid the contra£^; yet it was held void, and no adtioa 
would lie upon it. 

Lord H^lt faid in Carihew 30 1, {fei page 40.) the 
obligor is admitted in the cafe of Simony to aver 
againft the condition of a bond, or the bond itfelf. For 
what purpofe? I'o defeat the bond? Then the pjo- 
pofition is not true, becaufe the ftatute dont make, the 
bond void ; therefore it dont become void. 

In another cafe in Carthew 252. Lord Holt fays, every 
contract, i^c. [Su page 19.) 

He had, fmce he had learned any thing of law, taken 
this doflrine laid down by lord Holt to be good, that is^ 
where a contraA is prohibited by a ftatute, or has 
penalties annexed to the doing it by ftatute, it is void as 
between the parties, and that no action can be brought 
upon it. He never heard it doubted fince he had been in 
JVeJlminJier- hall, but that a contrad refpe£ling a matter 
prohibited by ^St of parliament is void. It is like ftock* 
jobbing and fmuggling contrads \ becaufe it cannot 
be relieved againft in a court of juftice; it being upon 
an illegal foundation. It cannot be defended ; the court 
will not affift him. A cafe happened about a year ago 
upon this very ftatute upon 'a claiife relative to refigning a 
living. The cafe he would ftate from memory \ it was 
Tcry particularly circumftanced, a patron of a vicarage ap- 
plied to the vicar, fffr. {See page 162.) 

In the cafe of Peele and the earl of Carltjle {fee page 22.) 
the court refufed to let the defendant the carl of Carlijlt 
argue againft the validity of fuch bonds; they having 
been often eftabliftied even in a court of equity. There 
is no doubt a court of equity would give relief, if the 
bond was for a fimoniacat purpofe. They have granted 
injun£tions upon fuch bonds. 

Thofe cafes are at laft followed by one fo late a$ 
Hejketh and Gray {fee page a2.j where the bond w^ 
held to be fair, not upon any particular point of pleading, 
but upon the cafes determined before; that was in the 
28th. of the late king, which brings the deciiions from 
the 8th Jaci !• to the 28th of the late king. But the - 
conclufton drawn from thofe cafes by the whole kingdom 
was very important for their lordfliips' confideratlon ; for it 
was moft certain that they were underftood to be dctermi- 
fiatious of the point, that fuch a boi\d for fuch a 
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conflderation was good, and not within the ftatute, fo 
long ago as the year 1675, as appears in the 4th vol. of 
Gray's parliamentary debates, when a motion was made 
in the houfe of commons for a bill to prohibit general 
bonds of resignation, it having been fettled and efiablifbed 
that they were good : Some little time was taken in 
debating it, and then it dropt, and went no furAer. 

But in the year 1695, Stillingfleet^ bifliop oi Wmrcifter^ 
whofe charader was very well known to their Urdihips, 
wrote ex prefsly upon bonds of reiignation. 

He takes it for granted that by the cafes already de- 
cided the point was determined for the prefentation as 
well as for the bond ; that both were good ; And he 
reforts as a kind of refu'ge from thofe determinations to 
the 09th of Simony as an argument to the confcience of 
thofj? that take it; but he takes the point for granted, 
that the determination went to the prefentation a]S well 
9$ to the bond, that the one was a fair agreement in 
conflderation of the other; and indeed of what con- 
fequence would it be that (he bond fhould be good, if it 
did not follow, that the prefentation (hould be good alfo? 

Another great authority for fuch bonds is bifbop 
Gibfonj His work was lirft publifhed about the reign 
of \ii\T\g George I. he writes flrongly againft refignation 
bonds; out betakes for granted that the authority that 
eftabliibcd the bond to be good made the prefentation 
good. As to the confequence, he recommends to the 
biOiops one or two ways to get rid, in order to prevent 
the mifchief of them. Firft, they were to take care who 
they ordained : Next to take care to refufe the refignation 
of thofe who had given fuch bonds; and that where 
Simony is committed, the living is forfeited; and the 
next thing to that is, the penalties are incurred; but 
that he had no idea of. 

His lordfibip would not go into the argument at large: 
when the matter was inttre and no decifion upon ir, 
it was a difputable quefiion. Their lordfhips had heard 
from the judges on the one fide the reafons upon which 
they apprehended the cafes to have gone. They had 
Jicard very ftrongly upon the other fide arguments to the 
contrary; and certainly it might have admitted a dif- 
ference of opinion ; but fince it has been judicially 
cftabliflied, there is a period when it is wifer, better, and 
fafer not to go back to arguments at large. He did not 
know where it would lead to, Were any man to go 
tack, to argup gt large upon the fyilem of law that 

has 
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has been built upon the ftatute it donls^ he did not 
know that it could be maintained upon arguments ; and 
were ztty man to go back and argue upon the general 
reafoning and fyftem of law upon the ftatute of ufes, he 
did not know they could be fupported upon general 
reafoning; but being once e(labli(bed, it is better 'they 
fhould ftand erroneous, than by contrary judgments to 
overturn what has pafied. Where it ie without mifchiefto 
the parfon, it is not of much confequencr, and perhaps 
not much hurt in it; but where it is otherwife. It is of 
very ferious confequence and coniideration. 

Theobjcft of the law is artainiyy efpecially fuch parts 
of the law as are of extenfive and gcncriil influence, 
which afFeA the property of many individuals, and which 
inflidl pecuniary penalties; which create perfonal dif- 
abilities ; and which w'ork forfettarcs of temporal rights* 
It was of vaft <:onfequence^ar/ decifis-^ no man could 
perceive the mifchief of a contrary praftice; it was an 
obje£l of the utmoft importance to that judicature for 
many reafons. In the firft place, becau ft they Were under- 
no controul : In the next place, if a wrong rule of law 
had crept in, they could redify it in theit legiflative capa-^ 
city ; and he could by no means agree to what dropped 
from fome of the reverend prelates, that they were not to 
judge by rules laid down by the law courts below; and 
that they had a judgipent and rules of their own : That 
he held to be quite unconftitutionah T^hey were to give 
that judgment which the courts below ought to have 
given in their opinions. They did rtot fit in a legiflattve 
capacity. They were not to be governed by any other 
.rules but the rules of law, equally belon^ging to the 
courts below and that judicature ; and the judgment they 
pronounce muft be that which the judges of the courts of 
law, properly informed, ought to have given. Confided 
the confequences of fetting aftde at this diftance of time 
all that has paifed with regard to this point. 

^iHiop Stillrngjleet complained, that there were many 
cafes of the kind ; Many very worthy men who never 
meant 10 make a bad ufe of them have taken bonds of re- 
iignation. He alluded to it as matterof general know- 
ledge. He did not care to mention names. They 
all heard of many ; the intent of them never was for a 
bad purpofe originally. A bilhop of Sali/bury himfe)f 
took them, and took them openly. That any bad purpofe 
was made of them dont appear at all. He mentioned this to 
2 ih^w 
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ibew there were a number of cafes^ and there may be manjr 
more of perfons, who had taken them, and did not mean 
to make a bad ufe of them.^ What is the confequcnce of 
your reverfing this judgment ? There were, perhaps many 
livings in the kingdom^ which would be vacated : The 
king has a right to the prefentation io infiante : If upon 
every prefentation where a general bond of refignation is 
given, the living is void, and the king has a light to pre-* 
lent, the patron has incurred a penalty ; the parfon has. 
incurred a penalty; and yet they have gone according to 
what they thought was the law of the land. If fuch bond 
are mifchievous, and are not to be encouraged, a bill 
may be brought in to rc<9ify that pradtice. Can it be 
doubted or fufpe£ted, that the parliament will not do it ? 
• One of the right reverend prelates faid, pafs a judgment, 

and then pafs a (hort bill. What ! pafs a judgment to 
do mifchief, and then bring in a bill to cure it P If that 
judgment was then overturned, the general opinion that 
has prevailed folong, upon cafes adjudged, whether ad- 
judged right or wrong, it will overturn them all : And 
the rule he looked upon to be mod applicable in this 
cafe vri% Jlare dtctfis^ that is, ftand to decifions where 
the fetting them right would do much more mifchief than 
leaving them as they were. 

Lord Thurkw obfenred, that the objeSion in Jonei and 
Laji0ith€e and BMngton and Wood was not^ that the bonds 
were given previous to the prefentation, but that it was 
not averred, that the bonds were given in confidtratton of 
th^ prefentation : Tl)at was the reafon in Birt and Man* 
ning ( fa pagi 40* ) ; the bond was to pay 300 1. as a con-*^ 
tra£t to procure a prefentation to the living ; it is proba- 
ble one contrail was made in coniideration of the other ; 
yet, in point of pleading, it was neceflfary to fhew that 
circumftance, and to aver and prove it in evidence. In 
the cafe in Lutwycbe of Pyko and PuUen^ {fi'PH^ ^S-) the 
agreement was ftated ; but it was not averred^ that one. 
' covenant was in coniideration of another. 

The duke of Ricbmmid. — His grace faid^ that the cafe 
was fo replete with learning of various kinds, that he was 
not capable of underftanding the whole of it. He (hould 
therefore fpeak but a very few words. 

One of their lordihips faid, that the hpufe were not 
bound by the decifions of the judges in Wefiminjifr-halt. 
They certainly were not bound by their decifions, but 

their 
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their lordfhips were bound by the fame rules as they were : 
Upon this point a great deal has been faid 5 and though 
policy and juftice are feldom together, they ought always, 
to be fo. Though the cafe was new to their lordfhips, 
it then appeared that the decifions have been for one 
hundred years unappealed from to their lordfhips, whicti 
was fh-ong evidence that their lordfhips were not totally at 
liberty to reverfe it, in like manner as if it was a cafe' 
before them in the firft inflance. Some of their Lord*, 
(hips had faid that they looked upon the point as decid-« 
ed ; if it was, he fhould be one that would add to the 
weight of numbers ; as it was a point of great confe- 
quence, and there had been a great number of decifions 
upon it in ff^efiminjier-hall^ which fhew there had beea 
an agreement of opinion ; and fuch decifions had never 
been revcrfed in that houfe ; and therefore if they were 
wrong, and it fhould be proper to fet them all right, as 
the learned lord upon the wool- fackobfcrved, it fhould be 
done by aft of parliament. If he underflood him right, 
in thefe decifions, the cafes had properly come before the 
court in the fame light as this cafe did come : If they 
were to reverfe this judgment, their decifion would fub- 
jeft many perfons to penalties. He would ftate to their 
lordfhips a faft : Some years ago, he had purchafcd an ef- 
tate, for which he paid a very confiderable fum of money. 
He had the opinion of Mr. Booth and Mr. IVilmot upon the 
fubjeft, as he had fome doubts. He had a meffagc from 
both, that a decifion had taken place xa WeJIminJier-hall^ttxh^tiXetf^ 
in the cafe of Perrin and Blakey which made his title j^^J^^ .^co«u 
not worth a farthing ; and he was very forry for that fon a*ndc«*i^^ 
opinion: The judgment of the King^s Bench was re- «» the ApfciUix. 
verfed by the Exchequer Chamber-^ a writ of error was 
brought to that houfe, but not profecuted. He was told 
the cafe of Coulfon and Coulfon was never difputed before 
that decifion in the Kiug*5 Bench ; but then it was fuppof- 
cd an ill judged cafe. He thought then it was proper to . 
wait for another judgment ; the truth is, there is no fuch 
thing as certainty in the law. He fhould not give their 
Jordlhips any more trouble, only give his opinion that 
they ought not to reverfe that judgment, bccaufe it had 
been looked upon in JVeJlmlnJler-hall as law above a cen- 
tury pafl, and if it was crrencous it maybe altered by 
aft of parliament. 

The carl of Mans^eld then faid, Is it your lordfhips* 
pleafure that this judgment be affirmed ? 

A di« 
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A divifiori was demanded : For Lord Thurhw*^ motion^ 
that the judgment be reverfed, the number of lords was 
nineteen : For the earl of Mansfield^ that the judgment 
be affirmed, the number was eighteen. Then it was or- 
dered and adjudged, that the judgment given in the court 
of King's Bench^ affirming a judgment given in the cooft 
of Common Pleasj be re vex fed. 
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No. I. 



Copy of the original Record, in the cafe of 
Sir John Pafchally v. Clarke^ (See pages 16, 
95, 102). Trin. 15 Jac. Rollo.io^i.. 

^OHES cpus London & Johes Clarke clicus Effcxff. 

J fum fuerunc ad rcfpondend Johi Pajkall excQutori 

teftamenti Johis Pajkall armigi de plito qd pmittant 

ipm pfentare idoneam pfonam ad vicariam ecclie de Bad^ 

dowe magna que vacat & ad fuam fpediat donaconem, 

^c, Et unde idem John Pajkall executor p Rohtum 

Paman attorn fuu die qd cum quidam Johes Broke fuit feic 

de & in rcoria de Baddowe magna cum ptio in com pdco 

ad quam advocacovicarie ecclie pdce tunc ptinuit in dinco 

fuo ut de feodo & fic inde feit exiften idem Johes Broke 

quinto dec i mo die Mail anno regni dne Elizabeth nup 

regine A»gUce quinto apud Baddowe magnam pdcam p 

quaadam indentur fuam cujus altam partem figillo ejuf- 

dem Johes Broke fignat idem Johes Pajkall executor hie 

in cur pfert cujus dat eft eifdem die & anno dimifit pfat 

Johi Pajkall^ tcftatori omes & qmiod decimas granor & 

blador quorcunq annuatim pvenien renovan crefcen 

debit inciden fpedan five aliquo modo ptinen rcorie de 

Baddowe magna pdca ac totum ill claufu pafture cum 

ptin continen p eftimaconem duas acr & dimid five majus 

five minus jacen & exiften in Baddowe magna pdca ac 

eciam advocaconem patronagiu & difpoficonem pdce 

ecclie de Baddowe magna pdca hend & tenend edcm '^ohi 

Pajkal teftatori executorib & affign fuis a fefto fci Michis 
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archi tunc px fequen ufq finem & tmiu milTe annop 
extunc px fequen & plenar complend virtute cujus 
dimiffionis idem Johes Pafkall teftator fuit de pdca advo- 
cacone vicarie ecclie pdce pofTef&nat & fic ^de poilef- 
fionat exiften idem Johes Pajkall teftator poftea fcilt quiato 
decimo die Januarii anno regni dee nup regine vicefimo 
tcio apud Baddowe magnam pdcam condidit teftamentu 
& ultimam voluntatem fua in fcriptis & p idem teftm fuu 
conftituit & crdinavrt i^myobitn Pajkall modo quer & 
quandam Mariam tunc uxorem ejufdem Johh Pajkall^ 
teftatoris fore executores teftamenti fui pdci. £t poftea 
ibm de tli ftatu fuo obiit inde pofleffionat poft cujus 
mortem iidem Johe» Psjkall modo quer & Maria onus 
execuconis teftamenti pdci fup fe fufceperunt et ut execu- 
tores teftamenti Ulius fuerunt de pdca advocacone vicarie 
ecclie pdce poftefiionat. £t fic inde pofleiSonat exiften 
pdca Maria poftea fcilt vicefimo die Marcii anno regni 
dee nup regine EHzobeth tricefimo oAavo apud Baddtwe 
magnam pdcam de tli ftatu fuo obiit inde pofleffionat. 
Et idem Johes Pajkall modo quer ipam fupvixit & furt 
de pdca advocacone vicarie ecclie pdce folus pofleiEoaat 
& fic inde pofleffionat exiften idem Johes Pajkall moda 
quer poftea fcilt quarto decimo die Aprilis anno dein mil- 
limo quingentifuno nonagefimo fexto apud Baddowe 
magnam pdcam p quoddam fcriptu fuu figillo fuo figillat 
gcrenq dat eifdem die & anno conceffit quibdam jtUxo- 
Pajkall genofo & Andru Pajkall tunc genofo poftea militt 
primam & px advocaconem donaconem & libam difpofi- 
conem vicarie ecclie pdce cum primo& px ex tunc vacare 
continget p unica vice tantum virtute; cujus conceflionis 
iidem /Ilex & Andreas fuerunt de pdca advocacone vicarie 
ecclie pdce p pdca prima & px vocacone ejufdem poflTef- 
fionat, Ec fic inde pofleffionat exiften pdca vicaria ecclie 
pdce de vicario ejufdem p tnorttm Chrijioferi jfmpte/ortb 
clici tunc ulc incumbent ejufdem vacavit que quidem 
vacaco vicarie eccle pdce fuit prima & px vacaco vicarie 
ecclie illius poft pdcam concoffionem ipius Johis Pajkall 
modo quer pfat Jlex Pajkall Sc Jndree Pajkall de pdca 
advocacone vicarie ecclie pdce in forma pdca fcam p quod 
idem Alex Sc Andreas ad pdcam vicariam ecclie pdce fic 
tunc vacan pfentaverunt quendan Henr Veffey clicum fuu 
qui ad pfentacortem eordu Alexi & Andree fuit admiflus 
inftituc & indu6l in eodem tempore pacis tempore dee nup 
regiac Elizabeth pd coq Henr Vejfey fic vicarie ecclie pdce 
yicario h incumben exiften ac eodem Johe Pajkall mod(> 
quer dc ndea advocacone vicarie ecclie illius in forma pdca> 

pof- 



^pm^iX' 179 



J^oficl&ohat citiftcn pdca vicaria eccHe pdlce VaCaVit p ttlof- 
tn&t pdci Henr Vejfty ic adhuc vacans exiftit £t ea rone ad 
ipm yohes Pj/5Jj//modo qucridoncam pfonamad vicariarti 
ecclie pdce fie vacan ad pfcns ptinn pfentarc Et pdic; 
£pus & Johes Clarkt ipm yohes Pa [kail modo quer ind'e 
injufle impediunt unde die qd detiorat eft et dampm het 
ad valenciam ducentar librar > Et inde p due fed^am 
i^c. £t pfcrt hie in cur Iras teftamentar pdci ^ohis PaJkaU 
teftatoris p quas fatis liquet cur hie ipm Johem Pajkall 
modo quer & pdcam Mariam modo defun(^ fore execu- 
tores teftamenci pdci. £t inde here adminiftraconenly 
fcfr. 

Et pdcus cpus & John Clarkt p JoUm Woodgate at- 
torn fuu ven & defend vim & injur quando ^c Et 
pdcus epus die qd pdca vicaria eccHe de Baddowe magna 
eft infra dioces fuam London Et qd ipe nichii het neC 
here clam in vicaria ecclie illius nee in advocacone ejus 
dem ni)i admiffionem inftituconem & deftituconem vica-» 
rior vicarie illius ut ejufdem vicarieordinarius & ceta que 
ad ordinariu in hac parte ptinent Et hoc parat eft verificare 
unde pet judm fi pdcus Jokes Pajkall abfq fpic impedi- 
cnto in pfona ipius cpi in hac parte ailignand acconem 
fuam pdcam vfus eum here debeat, fffr. Et pdcus yohif 
Clarke die qd ipe eft vicarius vicarie ecclie pdce impfonat 
in eadem ex pfentacone dni regis nunc. Etdic qd pdcus 
Johes Pajkall modo quer acconeni fuam pdcam vfus eum 
here non debet quia die qd p quendam a£lu in parliamto 
pdce nup regine Elizabeth apud Wejim in Com Midd anno 
regn fui tricefimo primo tent edit in t alia ina6titat fuit au- 
thoritate ejufdem parliamenti qd fi aliqua pfona vel pfone 
corpora politica five corporat ad aliquod tempus poft 
finem quadraginta dies px poft finem ejufdem feffioo is 
parliamenti p ad aliqua pecunie fuma munere dono pfi- 
cuo five beneficio quocunq autdirce aut indirce vel p fui 
rone alicujus pmiflionis agreamenti conceilionis obli- 
gaconis convenconis five al afluranciede vel p aliqua fuma 
pecunie munere dono pficuo five beneficio qaocunq dirce 
aut indirce pftrntarent vel conferrent Anglice colLte ali- 
quampfonamalicui beneficio cumcuraaiardignitatprebend 
five pmccon ecclefiaftice vel darent aut impenfarcnt 
Anglice beftowe eadem p vel in refpcm alicujus tlis cor- 
rupt caufe feu confideraconis qd tunc quelt tlis pfentaco 
collaco donaco & impenfaco y/»^//V^ beftowing Et quelt 
admiflio inftituco invcftura & induco fupinde forent vacua 
fruftrat & nullius erfcus in lege ac qd licit forct ad & 
N 2 pdca 
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pdca nup rcgina EU%ahetbhtrti & fucceflbrib fuis pfcft- 
tare confcrre Anglice to collate unto vel dare fuu impen- 
dere Anglice to bcftowe quelt tlia beneficia dignitat 
pbend & promoconem eccliaflicam pillo uno tempore feu 
turno tantumodo qdq omes h quelt pfona five pfone 
corpora politica & corporat que extunc deinceps darent 
vel capent aliquam tlem Tumam pecunie munus donu 
five beneficiu dirce aut indirce vel que capent vel facent 
aliquam tlem pmiilionem conceffionem obligaconem con- 
venconem feu aliam afluranc forisfacent & pderent du- 
plicem valorem pficui unius anni cujuflibt tlis bene- 
ficii dignitat pbende & pmoconis eccliaAice £t pfona 
corruptc capiens pcurans Anglice feeking five acceptans 
aliqd tie benefictu dignitat prebend five pmoconem eccli- 
aftica fupinde & extunc deinceps adjudicaretur difhabilis 
pfona in lege ad bend & gaudend eadem beneficiu dig- 
nitat pbend five pmoconem ccclefiafticam put Pendm 
a£tu int alia plenius apparet £t idem ^ohes Clarke ultius 
die qd pdca vicaria ecclie de Baddowe magna pdca eft & 
pdco tempore ediconis adus pdci fuit beneficiu cum cura 
aiar £t idem Johes ultius die qd bene & vum eft qd 
pdcus^i^^^i Broke fuit feit de recoria de Baddowe magna 
pdca cum ptin ad quod &c. in dinco fuo ut de feodo £t 
iic indc feit exiften idem Johes Broke pdco quinto decimo 
die Alaii anno regni dec nup reginc Elizabeth qumto 
fupdco p indenturam fuam pdcam dimifit pht Johi Paf" 
kail teftatori omes & fingula decimas granor & blador 
qjuorcunq annuatim pvenien renovan crefcen debit 
inctdcn fpe£ian five aliquo modo ptinen dee rcorie de 
Baddowe magna pdca ac totu pdcum claufu pature cum 
ptinen ac advocaconem patronagiu difpoficonem pdcc 
vicarie ecclie de Baddowe magna pdca hend & tenend 
eidem Johi Pajkall teft(>ri execulorib & aftign fuis a pdco 
fffto (ci Alichis archi tunc px fequen ufq finem & tmiu 
pdcor mille annor ex tunc px fequen & plenar com- 
plend & finiend virtute cujus dimiflionis idem Johes Paf- 
kail teftator fuit de pdca advocacone vicarie ecclie pdcc 
pofljonat £t fie inde pofltffionat exiften idem Johes 
Pajkall teftator poftea fcilt pdco quinto decimo die 
Januarii anno regni die nup regine Elizabeth vicefi- 
mo trio fupdco apud Baddowe magnam pdcam condidit 
teftamcntit ultimam volunt fua in fcriptis & pidm tcftu 
luu conrtttuit &ordinavit pdm Johem Pajkall^ modo queret 
pdcam Mariam tunc u\cm ejus fore executores teftamenti 
fui pdci £t poftea ibm obiit de pdca advocacone vi- 
carie ecclie pdca in forma pdca pcflliConat, poft cujus 

mortem 



r 

•mortem pdci JqUs Pajkall tc Maria onus execuconis 
teftimenti pdci fup fe fufcepcrunt Et ut executores 
tcftimcnti ill fuerunt de advocaconc vicarie ecclic pdci 
poffeffionat Ipifq fie inde poffeflionat exiften pdca Ma- 
ria poftea fcilt pdco vicefimo die Marcii anno regni 
die nup reginc Elizabeth tricefimo odavo fupdco apud 
Baddowe magnam pdcam detli ftatu fuo inde obiit pof- 
feflionat Et pdcus 'Johes Pajkall modo quer ipam Ma- 
riam fupvixit Et fult dc pdca advocacone vicarie ecclic 
pdce folus poffeflionat Et fie inde poffeflionat exiften 
idem Johes Pajkall poftea fcilt pdco quarto decimo die 
Jtprilu anno Dni millimo quingentefimo nonagefimo fexto 
fupdico p fcriptu fuu pdcm conceflit pfat Alexo Si Andree 
Pajkall pdcam primam & px advocaconeni donaconem 
& difpoficonem vicarie ecclic pdce cum primo & px 
extunc vacare continget p pdca unica vice tant viriute 
cujus conceflionis pdci Alex & Andreas fuerunt de pdca 
advocacone vicarie ccclie pdce p pdca prima & px va-. 
cacone cjufdem poffeflionat modo & forma put pdcus 
yohes Pajkall modo quer p ,narraconem fuam pdcam 
fupius fuppon Set idem Johes Clarke ultius die qd 
pdcis Alexo & Andree fie inde poffeflionat exiften pdca 
vicario ecclie pdce de vicario ejufdem p mortm pdci 
Crijlojeri Ampujorth clici tunc ult incumben ibm vacavit 
Et fie vacan exiften ac pdcis Alexo & Andree de pdca 
advocacone vicarie pdce in forma pdca poffeflionat exiften 
poft finem quadraginta dier px poft finem pdce feflionis 
parliament ipdci fcilt tcio decimo die Junii anno regni 
dee nup regine Elizabeth tricefimo o6lavo apud Baddowe 
magnam pdcam int pdcos Alexum fef Andream &' pfat 
Henr. Veffey ftmoniace corrupt isf contra formam Jlatuti 
pdci concordat ^ agreat fuit qd pdci Alex tf Andreas 
tunc de advocacone vicarie ecclie pdce in forma pdca vacan 
pojpffionat exijien p quadam pecunie fuma p pfat Hcnr. 
Vefley pdcii Alexo b* Andree pmij^s o' pojiea folut pdcm 
Henr. Veffey ad vicariam ecclie pdce tunc vacan pfentarent 
fup quo p pformacone corrupt & fiTnoniacor concordie 
& agreement pdcor pdci Alex & Andreas de advocaco- 
nc vicarie ecclie pdce in forma pdca poffeflionat exiften 
poftea fcilt quarto decimo die 5^^«/V anno regni die nup 
regina Elizabeth tricefimo ottavo ad pdcam vicariam 
ecclie pdce tunc vacan pfentaverunt pfat Henr. Veffey 
clicum fuu qui ad eandem pfentaconem ipor Alex, tff An^ 
dree fuit admiffus inftitut & indud in cadem tempore 
pacis tempore die nup regine Elizabeth quor ptcxtu ac 
vigorc ftatut pdci pdca pfentaco pdci Henr^ V^jt'l *^ ^*" 

N 3 cariaoi 
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cariam pdeam p pfat AUxum k Audream modo & for* 

ma pdcis fa£t ac pdca admiffio & inftituco pdce Henr^ 

Vejfej fupinde hit penitus vacuo fruftrat & nullius eflT- 

cus in lege fuerunt £c ea rone ad dcam nup reginam 

jure prerogative fue regie idoneam pfonam ad vicariam 

ecclie pdce fie vacan p illo uno turno vigore ftatuti 

pdci ptinuit pfentare pdcaq nup regina poftea & anteqai 

ipam aliquam idoneam pfonam ad vicariam ecclie pdc9 

pfentafTet fcilt vicefimo quarto die Marcii anno regni 

fui quadragefimo quinto apud Wejlm pdcam ebiit fine 

hered de corporc fuo exeun poft cujus mortem regimen 

hujus regni Angli deccnd dno regi nuilc ut confanguia 

& hered die nup re gine Elizabitb p quod idem dnus rex 

nunc regimen hujus regni AngUi fup fe fufcepit ac rex 

ejufdem regni fuic U- adhuc exiftic rone cujus ad dcm 

dnum regem nunc idoneam pfonam ad vicariam pdcam 

fic ut pfertur vacan ptinuit pfentare p quod idem 

ilnus rex nunc ad vicariam pdcam fic ut pfertur vacan 

pfentavit eundem Johem Clarke clicum fuu quia ad 

pfentaconem ipius dni regis nunc fuit admiflus inftitut 

U indudl et in eadcm tempore pacis tempore dci dni regis 

nunc ac vicarius vicarie ecclie pdce impfonat in eadem 

ex pdca pfentacone ipius dni regis iiunc ante diem 

impetlconis bris originalis pdci Johis Pajkall fuit & ad« 

hue exiftit abfq hoc qd pdca vicaria ecciie pdce vaca- 

vit p mortem pdci Henr. Vejfey modo & forma p ut 

pdcus 'Johti Pajkall modo quer p narraconem fuam 

pdcam fupius fuppon Et hoc parat eft vificare unde pet 

judm fi pdcus 'Johes modo quer acconem fuam pdcam 

vfus eum here debeat &c« 

Et pdcus "Jobei Pajkall modo quer quoad pdcm plitm 
pdci epi ex quo idem epus nichil clam in vicaria 
ecclie pdce neq in advocacone ejufdem nifi admiffioncm 
inflltuconem & deilituconem vicarior ad eandem vica- 
riam & ceta que ad ordinariu ptinent ut loci ordina- 
rius pet judm vfus pfat epum & bre epo &c Id 
cons eft qd pdcus John Pajkall modo quer recupet vfus 

Efat epum pfentaconem fuam ad vicariam pdcam £t heat 
re eidem epo qd non obfian reclam ipius epi idoneam 
pfonam ad vicariam pdcam ad pfentaconem pdci JohU 
Pajkall ti\o^o quer admlctat ^c Et nichil de mia pdci epi 
quia feexcufat de fpiali impedimento ^c Set ceifit inde 
cxecuco quo ufq pdcm plitm int ipm Johem Pajkall modo 
quer & pfat Johem Clarke tminetur &c Et quoad pdcm 
plitm pdci Johis Clarke fupius in barr plitat idem Johes 
Pajkall modo quer die qd ipe p aliqua in e6dem plito 
jpreallegat ab accofie fua pdca \iu% eundem Jcbem CUrt 

. . hco4 



zppmUv. 183 



htni pcludi non debet quia ut prlus die qd pdca vicarla ec- 
cliepdce vacavit p mortem pdci H^nr. VeJJey modo & forma 
put ipe narraconem fuam pdcam fupius fuppon £t hoc 
pet qd inquiratur p priam Et pdcus Johes Clarke filit, &c. 
Id prec eft vie qd venire fac faic a die See Trinitatis, in 
cres feptimanas xij, &e. p quos, &e. Et quja lyec^ 
Ice. ad rccogn, &e. quia tarn, &c« 

No. II. 

A& of InSlitnthn to rhe Benefice tnentioned in the 
preceding Records ExtrdSled from the Regifiry 
cf the Confiftory Court of London, Feb. 27, 

1784. . 

Undmmo die Menjis Oflobris anno Dmi 1616. 
yohes Clarke preftyter artim magr p venerabilem vi- 
ruoi mrm Hhoma Stewards legum do£tore redendi patris 
dm yohannis London epi viearin in fpiealibus genalem 
ii offieialem prineipalem, &e. ad vicariam ppctuam 
eeclefix pochialis de Baddowe magna in eom Effixia p 
pravitatem Simoniae vaeante ad putaconem illuftriiSaii 
in chro principis & dmni nri Jacobi Dei grat AtigUa^ Sco^ 
iiit^ Francia^ & Hibej'nia regis, fidei defenforis, &c. 
veri & indubitati ipfius vicariae perpetue (ut aiTeritur^ 
pro hae viee proni admiiTus fuit ae in & de eadem cum 
fuis juribus membris & in pertinentijs univeriis rice & 
canonice inftitutu,s et inveftus juribus & eonfuetudi- 
nibus epalibus ae eeeliae cathredalis divi Faulty London^ 
femper falvis, preftito prius p cum juramt non foium de 
agnofcendo regie matis fupremitatem &e ac de cano- 
fiicae obedientia eidem reidendo, patri Uc preftand de- 
ciper continue & pfonaliter refidendum eadem viearia 
juxta juris exigentia verum etiam quod nulla Symoniaca 
conventione feu pravitate interveniente, &e. fe ac & in 
eandem viearia ppetua prefentari proeuravit fub fcriptis 
prlus p eum articulis convocation &c juxta ftatuta 
ct canones, &c. et acceptata p eum cura animarum 
porchianorum ibm feriptum fuit archimo Effixia fuc 
ejus oi&ciale conjuntim et divim ad eum inducen« 

MARK HOLMAN, 

Deputy Rcgifter. 

N 4 No. III. 
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No, III. 

Note on a Paragraph in Page 66. 

Mr. Mansfield^ counfel for the plaintiff in error, in 
his argument at the bar of the houfe of lords, ftated 
to their lordfhips the occafion of filing the bill in Chan'- 
cery^ alluded to in the above paragraph, nannely. That 
the clerk of the defendant in error, when he applied for 
inftitucion, had confefied he had executed a bond, in a 
large penalty, to refign the living at any time upon the 
requeft of bis patron ; that the bifhop, for that reafon, 
retaOd inftiturion ; that fometime afterwards Mr. Ffyube 
fcnt the bond, which Eyre had executed, to the bi&op, 
CANCELLED, with an intimation, that as the impediment 
was thereby removed, he hoped the bifliop would inftitute 
his cleric ; that the bifhop, conceiving the cancelling 
this bond was nieiely to deftroy the evidence obtained of 
its exiftence, and that feme other bond, of the fame na- 
ture, had been, or would be executed by Eyn^ inform- 
ed Mr. Ffytche that if he would give his word and ho- 
nour that no fiich other bond had been, or would be, 
executed by Eyn^ he would immediately inftitute him i 
and repeatedly called upon Mr. Ffytche for an anfwer to 
that propofition ; that Mr. Ffytche declined giving any 
anfwer; and having brought h\^ quare tmpeditj and the 
biihop being advifed no defence could be made at 
law without proof of the bond, the bill was filed, 
ftating the whole circumftances, and charging the can- 
celling the bond for the reafon above mentioned, and the 
execution of another bond, and praying a difcovery 
whether fuch other bond did not then exift ; that to this 
bill Mr. Ffytche demurred j but the demurrer, upon ar- 
gument, was over-ruled, and he was compelled to an- 
fwer ; and in his anfwer he had confejfed xYi^ firfk honi 
was cancelled with a view and deiign to deftroy the evi- 
dence obtained of its execution ; and that Eyre had 
executed to him, as patron, an$ther bond to the fame 
purport. 



No. IV. 
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No. IV. 

The Cafe of Coulfon v. Coulfon, cited by Lord 
Thurlow and the Duke of Richmond. (See 
pageiSs.xys.) 

A cafe was fent from the RoIIsj wherein the queftion « stnm. iis5. 
was. Whether an eftate-tail, or only an eftate for life, "»^« isG«o«*« 
pafTed by a will ? And it was this. 

Rohrt BromUy devifcs to his grand fon Robert Coulfon^ What words 
and his affigns for his life natural, the reverfion of lands P^^|^*"«^*«- 
cxpeftant on the death of the dcvifor's fiftcr, and from 
and after the determination of the eftate for life of 
his faid grandfon, then to truftees during the life of his 
grandfon to preferve contingent remainders, and from and 
after the death of his grandfon, unto the heirs of his 
body lawfully begotten and to be begotten, with divers re- 
mainders over. 

And upon the firft argument the court was clear in 
opinion, that this was an eftate-tail in the grandfon. 
The cafes cited to prove it an eftate-tail were : i Co. 
Sheiley'f^ C2Lk. Co. Lift, 22. b. 319. b. Cro. Eliz. 525. 
I Fe/tt. 214. Trin. 11 jfnn. rot. 22c. Backhoufe v, IVills, 
Jbr.Ca. Eq. 184. Mich, l^Geo. i. Goodright v. PulUn^ 
ante 729. and a cafe at the council board of fVosd v. 
Morris, 

E contra were cited : Carter ^ 170. i Sid, 81. Salk. 568, 
224. 3 Lev. 437. Carih, 172. Abr, Eq. Caf 105, 390. 
I Vent, 231. 

No. V. 

The Cafe of Perrin a^ainji Blake, died by Lord 
Thurlow and the Duke of Richmond. (See * 
page 16^,175.) 

jiSlion of Trefpafs. Special VerdiSt. 

** William Williams^ by his I'aft will after giving p<Jrtions Dewfe to J, fT. 
•• to his three daughters difpofes of his temporal eftate ^"^ '>f«» ""»"«- 
*« in manner following. It is my intent and meaning, j J,' j^g2,""i^** 
** that none of my children ihould fell or difpofe of my of J. ir. re- 

eftate. 
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iraiBder to the *' eftatc, for longer term, than his life: Andt' /^ thai 

^'VlyA^^ " "'''^'"' ^ 8*^^' ^^''^^^ *^^^ bequeath, all the reft and 

eftite for lilC " refiduc of my eftate, to my ^onjohn fFilliams^ and any 

there being «< fon my wifc may be enfient of, at my death, for and 

"^-'mollhzt ** during the term of their natural lives j the remainder, 

ir.fhaiioot *^ to my brother-in-law Ifaac Galiy and his heirs, for 

II for any M and during the natural lives of my faid fons, yebn 

l^fljlnd"" " /F/7//V7w/and the faid infant; the remainder to the heirs 

the ca«te beins ^' of the bodies of my faid fons, John ff^Uiams and the faid 

d.«i(ca to that cc infant, lawfully begotten or be begotten 5 the remainder 

c!Zlscaclhfi\^ " to my daughters, for and during the term of their 

to b«an€ft«tc ** natural lives, equally to be divided between them ; the 

**Biaik Re *' remainder to my faid brother-in-law Ifaac GaU^ during 

672—3 EaT " the natural lives of my faid daughters refpe£lively 5 the 

^Gco. 3.K. B. «< remainder to the heirs of the bodies of my faid 

<' daughters equally to be divided between them. And I 

'' do declare it to be my will and pleafure, that the (hare 

** or part of any of my faid daughters that fhall happen to 

^^ die, (hall immediately veft in the heirs of her body, in 

** manner aforefaid/' 

Willtam Williams died 4th February 1723, leaving iflue 

one fon named John JVilliamSy and three daughters, Bon*' 

' netta^ Hannah^ and Jnne, and his wife not enfient. John 

fVilUams fufFered a recovery, and declared the ufes to 

himfelf and his heirs. 

N.B. This was a cafe from Jamaica-^ and in fa6J:, 

inftead of a recovery, the fuppofcd cftate tail of John 

Wiltiams was endeavoured to be barred, by a Icafe and 

releafe inrolled, according to the local law of that 

country. It came on before a committee of the privy 

council, who directed a cafe to be ftated, for the opinion 

of the court of King's Bench; who refufed to receive it 

in that ibape. And therefore, a feigned action was 

brought; and the cafe above ftated was, by confcnt^ 

refervcd at the trial. 

Ileverfed in the It was argued in this, and Trinity term i the queftion 

f'^'^'ITx^*^ being merely this, whether John Williams took, by this 

1772, by the Will, an eftate for life, or in tail. And in Mtcbaetmas 

opinion of Ptfr- following. It was adjudged, by lord Mansfield chief 

Mam^troT j"ftic^> ^^"^ ^nd WilUs jufticcs, that he took only an 

Could Ju/hce, eftate for life : Yates ]\x&\c^ contra^ that he took an eftate 

»r'*iL^*4*"^ tail* But I was not prefent, fays juftice Biackfiom^ 

Nj!ty?ftt!'' when ^hc judgment pf thp cpurt was 4clivcrcd. 
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No. vr. 

fbe cafe <?/ White and White, determined in the houfe 
cf lords in 6tb May, 1782. cited by the Bifloop of 
Bangor, and Lord Thurlow. {See page i ^^'^ 163.) 

Richard Whiu^ having iffiie Bimon White^ his cldeft fon, 
and Hamilton White his fecond fon,^ and a daughter, and 
no other iffue, on ift January 1775, made his laft will and 
teftament in writing, and devifed the lands in queftion to 
his faid fon Simon White and the heirs of His body lawfully 
begotten; and for default of ifTue of his faid fon Simon^ 
then he devifed the premifes to his faid fecond fon 
Hamilton White and the heirs male of his body lawfully 
begotten. And he devifed another c&ditc to the faid Hamil^ ' 
ton White and the heirs male of his body lawfully begot- 
ten, and for default of iffiie of the faid Hamilton White^ 
he devifed the faid laft eftate to his faid eldeft fon Simon 
Whitey and the heirs male of his body lawfully begotten. 

Simon White died on 2d September 1776, leaving iflue 
Richard White his eldeft fon and heir at law, then under 
twenty-one, and three other fons and four daughters. 

Richard White, the teftator, died on 27th of the fame 
September, 

Hamilton White upon his father's death, entred into the 
premifes claiming the fame under his father's will. 

In Michaelmas term 1779, Richard White, the teftator's 
fon, brought an ejc£tment in the court of King*s Bench 
in Ireland for recovery of the premifes againft the faid 
Hamilton White. 

The caufe was tried at Cork at the fpring aflizes ia 
1780, and the jury found a fpecial verdift. 

In Michaelmas term 1780, the fpecial verdiS was argued 
in the court of King^s Bench in Ireland \ and in HilL ttxwf, 
following, judgment was given for the plaintift'. 

Hamilton White removed the caufe, by writ of error, 
into the court of King*s Bench in England \ where, after two 
arguments, the judgment of the court oi King's Bench \n 
Ireland 'W?^ reverfed. 

Upon this judgment of reverfal Richard White brought 
a writ of error in parliament; and on the 6th of May 1782, 
it was ordered by the houfe of lords, that the judgment 
of the court of King*s Bench in England, reverfing the j udg-r 
meiit of the court of King's Bmh in Ireland^ be affirmed. 
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The queftion in this cafe was, whether upon the 
lapfed devife {lapfed^ becaufe the devifec, Simon If^hite^ 
died on the 2d September^ l??^} befere his father, Richard 
imu^ who died on the 27th of the fame month) the 
eftate fhould go to the heir of the devifee, namely, 
Richardy the fon of Simon ; or whether it fhould not go 
over to the fccond fon, namely, to Hamilton Wbite^ 

The following queftion was put to the judges in the 
houfe of lords, namely, whether in the event that has 
happened the defendant Hamilton White took any and 
what eftate in the lands in queftion under the devife, for 
default of iffue of Simon White? — The lord chief baron 
gave the unanimous opinion of the judges, that the de- 
fendant Hamilton White took an eftate tail in the faid 
lands under the devife to him for default of ifTue of 
Simon White. 

No. VII. 

21?^ r^^ (?/Bawderok 'y. Mackaller, more fully re- 
ported than it is in page 13, 14. 

Information upon the ftatute 31 Eliz. of Simony for 
the king and himftlf, fuppofing the church in the tower 
of London to be a benefice with cure of annual value 
of 6]. 13s. 4d. grantable by the king, and that 
one Such was parfon, and refigned; And that afterwards 
the defendant agreed with J. S. to give him twenty 
pounds, if he might procure him to be prefented thereto 
by the king, and admitted and induced; And alleges 
in faflo^ that he procured the king to give unto him the 
faid prefentation to the faid chapel j and that he was 
admitted, inftituted, and inducted thereto; and therefore 
he demanded 61. 13s. 4d. being the double value, 
fecundum foimam Jlatuti ^c. upon not guilty pleaded, 
and found for the plaintiff, Henden ferjeant moved in 
arreft of judgment, firft, that this information is not good, 
becaufe he (hews the annual value to be 61. 13s. 4d, and 
the ftatute is, that he ftiall forfeit a double value, and 
yet demands 61. 13 s. 4d. as being the double value, 
whereas it appears, it is not, and therefore it is ill. Sed 
non allocatur: for the truth of the offence being fliewn, 
and found againft him, although he demands lefs than 
he ought, yet the information is good for the king. And 
it was compared to the cafe of Agard againft Candijh^ 
which was adjudged in the Exchejuery where an in- 

formatjoa 
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formation was brought for him and the king upon the 
ftatute of liveries, and it was brought after the year, 
which is not good for the party, by the exprefs words of 
the ftatute, yet it was good for the king, and judgment 
entered. Secondly, it was moved, that this being a 
donative of the king's donation, is not within the ftatute of 
31 Eliz. for that mentions only where one comes in by 
Simony, by prefentation, or collation, yc. Sed non 
allocatur : Becaufe it is within an equal mifchief, againft 
which the ftatute provides, and fo within the remedy 
thereof. Thirdly, it was obje<Sted, that this could not be 
within the ftatute, becaufe, the king being donor, it cannot 
be intended, that he prefented by Simony; and the ftatute 
is, that the patron fliall lofe his prefentation for that time, 
and the king is to have it ; therefore it ftiall not extend to any 
of the king's donations,y2ri«^« allocatur : For Simony may 
be by compaft betwixt ftrangers, without the privity of 
the incumbent or patron, and yet within the purview of 
the ftatute: As it was adjudged in Culverts cafe in the 
Exchequer^ as Jones cited it, where the father of the in- 
cumbent contfaded with the patron's wife, to give her 
one hundred pounds if the patron would prefent his fon, 
the patron or incumbent not knowing of this contrzOt 
(as it was found by a fpecial verdidt) yet this was held 
to be within the ftatute. So here he giving to a ftranger 
26I, ^c. is within the ftatute: Whereupon rule was 
given, that judgment fliould be entred for the plantifF. 

No. VIIL 

A fuller report of the cafe of Mackallcr v. Tod- 
derick, (fee page 4, 9.^ cited by Lord Chief Baron 
Skinner (fee page 1 18.J andbj Earl Mansfield. (See 
page IT \ J 

Error of a judgment in the court of the tower of Mkh. gCtr, i. 
London^ in affumpfity where the plaintiff declared, that 
the defendant promifed him, in confideration that he 
would procure the faid Mackaller to be prefented and 
inftituted to the chapel of the tower, being a donative in 
the king's gift, Uc, to pay unto him twenty pounds 
upon requeft. I'he plaintiff allegeth \t\ faSfo^ihdi by his 
labour and means the king prefented the faid Mackaller to 
the faid chapel, and he was admitted, inftituted, and 
indudted into it; and that he required the payment of 
the faid twenty pounds at fuch a day, ^c. and the de- 
3 fendanC 
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fendant had not paid it. The defendant pleaded n9n 
affumpjit^ and verdid and judgment for the plaintiff. 
And now error brought, the error affigned, that judgment 
was given for the plaintifFi where it ought to be for the 
defendant: And now Fletcher for the plaintiff in the 
writ of error moved, that this judgment was erroneous, 
becaufe he declares upon a promife grounded #n a con- 
fideration againfl law; and that being the only confi- 
deration, the ajjumpjh is void; and for that relied upon 
the cafe of OneUy^ 19 EU%. Dy. and Cok. lib, 3. fil. %2. 

Hil. 9 Ctr. 1; // adjournatur. It was now moved by Gyhbs for the 

defendant in the writ of error, that the confideration 
is good ; for it is for his foliciutioo and labour in pro- 
curing him to be prefented, which in itfelf is no Simony, 
nor caufe to avoid thecontrad: And admitting it were 
Simony, yet not being an offence at the common law, 
nor triable by courfe of the common law, (but an offence 
only made by the canons) it was not puni&able at the 
common law until the ftatute of 31 Eliz. And therefore 
in Mich. 40 and 41 Eli%» in the Common Benchy it was 
adjudged, that where an obligation was for the payment 
of money, and the defendant pleaded it to be made for the 
performance of a fimoniacal contrail, and fhews bow j 
upon demurrer it was adjudged, that it was merely a 
fpiritual offence, whereof the common law did not take 
any cegnifance, and therefore, was no plea Co avoid the 
bond. And in 8 5^tff.' betwixt Tavertier and Smith in an 
information upon the ftatute of 31 Etiz. it was refolved, 
that he ought to fuppofe a corrupt contrad, and not a 
fimoniacal contract: And the flatute doth not make the 
obligation and contrad: for Simony to be void, as 
the ftatute of 13 £//z. of xi fury, and the flatute of 23 
Hen. 6. for flieriffs. Fletcher to the contrary, for Simony 
hath always, by the law of God and of the land, been 
accounted a great offence : And an ajfumpfit or bond, 
with a condition to pay a fum of money for a fimoniacal 
contract, is accounted againft law, and void ; as if one 
ihould promife another ten pounds to beat fuch a man, 
it is void, 2 H. 4. 9. An obligation with a condition to fare 
harmlefs concerning imbczzling of a writ, and not re- 
turning thereof, is void, becaufe againft Iaw« Richard/on 
faid, he much doubted thereof, becaufe the promife is, 
to pay fo much for his labour and travail, and not for 
the prefentation. Et adjournatur.^ 

Fafch. loCar.x. ^nd now the Court was of opinion, that the con- 

fideration. was illegal, and that the adion lies not; for 

. the confideration to have money^ to procure him to be 

2 icSor 
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tt&oT of the church, is a (imoniacal contract, and an un- 
lawful ad, condemned by all laws, nje 2 Hen^ 4. ^ 
&i#, lib. 10. fol. qg. Bevofage*% cafe, and 19 Eli%. Dy. 355, 
Onelefs cafe, 2 //<?w. 5. lO. And where it was alleged, 
that Simony is fuch a fpiritual thing, and fuch an offence 
whereof the common law takes not any notice, at leaft* 
wife did not before the ftatute 13 Eliz, That was* 
denied. Secondly, it was held, that this declaration is 
not good; for the promife is to pay him^ after that he 
is redor; and he fhews that he was re3or by his pro- 
curement upon this promife; which cannot be; for he 
never was re<^or, but a parfon utterly difabled to be a 
parfon by this fimoniacal contrad, as in 23 Eliz. for 
not reading of articles, and the cafe in Cok» Lit. Vernon*% 
cafe, for the buying of offices; whereupon it was held 
to be erroF^and the judgment was reverfed. 

No. IX. 

Oaths of Simony from bijhop Gibfon*s Codex, page 

802. 

Ann. 1 138 in the council of Wejlminjl. Cum invejiituram Spd. ▼oI»«. 
aliquiiptr epifcopum aceeperit, pruipimusy ut fuper evangelium ''^^' 
juret, fe nihil propter hocy vel pir ffy vel per aliquam aliam 
perfonaniy dedijfe alicuiy vel promifijjk. 

Ann^ 1222. In the council of Oxford^ the oath is, fuod Ccafk, S^ep: 
propter prefentationem illam nee promiferit^ nee dederit aliquid ^ 3"«^j}"^«n*> 
prefentanti, nee aliquam propter hoc inierit pa^iionemm '^'^ ' 

Ann, 1236. Among the conftitutions of S, jBrfwirjirf SpeU voU t. 
archbifliop, one is, againft the refervation of /)f«/?<?iw out P* *^^ 
of benefices ; for which mifchief, and all others of the 
like nature, the following remedy is providcti ; Nos ut 
melius obviemus talibus morbisj Prafentantis fcf prafeniati 
recipimus juramentumy quod nee promiffio nee paiiio illieits 
intervenerit, 

Ann* 1391- In archbiihop Courtney*s decree againft Ibid. 64^ 
chop-churches, the oath prefcribed is, quod propter earum R«g'ft^- Mort«o» 
[^^xfonTLVuml prafentationem non dederunty nee promiferuntf 
dire£le vel indireiie^ per fe vel fubmijfas perfonas aliquid 
prafentantibus, vel aliis perfonis quibufcunque ; quodque obltgati 
non funty nee eorum amici pro fe^ juratcria aut pecuniaria 
cautioner de ipfts beneficiis refignandis vel permutandis^ nee 
aliquem illicitum in ea parte contra^um^ fa5ium vel promijfumy 
de ipforum vduntate ^ fdentia^ funt fortitu 

Aun% 
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Kef.Ltf^f. }3.b. J„fi, 1551, or 1552. (5, or 6 Edw. 6.) in the chapter 
[Seep, ii9,j ^f ^j^g Reformatio Legum^ which is entitled ftrma juramintt 
mlnjjlrorumy the bath is ; y# pec anUa didiffi quicquam^ nee 
pojfea daturuniy aut de dando faSfum intercejjiffe^ vel in^ 
tercejfurumj vel ipfi authore^ vel alioquocunque procuratore^ 
aut vicar so J refpehu prafentis facerdotii quod jam fumit : Et 
fi quifquam ilium celansy hoc in genere_ quicquam molitus eji^ 
fey quam primum nority epifcopo nnunciaturum^ W ejus 
srbitrio cejfurum part facer doci$* 
Thus far Biihop Gihfon. 

Note, The form of the oath agalnft Simony in Ireland 
is the fame with that in England \ but the following words 
are added to the former : " And for the better expreffing 
*^ of this curfed abufe, we ' ordain and appoint, 
^< that if any clerk, or any other with his confent, (hall 
<' feal any bond or bill to any perfon or perfons, with 
** condition of refignation of his benefice, whereto he is 
«< to be or hath been prefented ; or (hall make^ or 
*' covenant to make, any leafe of the profits of the faid 
. •* benefice, or any part thereof, unto the patroo or any 
** belonging to hmi, or any other perfons to his or their 
'' ufe, to continue during his incumbency^ or for above 
•' three years, or with ratable diminution of the rent 
*< under the true value; he (hall be holdea coDvi£l: of 
*' Simony, and proceeded againfl according to the feverity 
*' of the ancient canons in that behalf/' 

The Englijh c2inons were made in 1603. {fee page 1,) 
and the Irijh in 1634. fo that the framers of the Irijh 
ecclefiaflical conflitutions profited much by the ex* 
perience of a few years. 
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